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Editorial

Role of Karyakarta for
Strengthening Organization:

There are many facets to such victory, out of which one facet is network, commitment and
involvement of karyakarta to cause. I think importance of dedicated and committed
karyakarta has been highlighted in this election.

R:ecently loksabha election was held and NDA returned to power with thumping majority.

Karyakarta is an important factor in every organization and karyakarta makes organization.
In context of Adhivakta Parishad, karyakarta is an indispensible part of organization. The
Karyakarta is one who shares the pleasures and sorrows of others. He does not indulge in wordy
duels with them and knows how to win their hearts with his dexterous behaviour. For
understanding term Karyakarta I intend to refer to thoughts of Shri Guruji about working of sangh
and swayamsevaks.

Shri Guruji has expressed that, it is because the Sangh is firmly founded on this
unreactionary, positive and abiding faith in our own national being, that it is calmly and steadily
growing form strength to strength undisturbed by fleeting changes in the external conditions. It is
this vision of an everlasting, powerful and glorious condition of an organised social life that
constantly inspires a Swayamsevak to take to the work of Sangh as his life-mission devoid of all
traces of selfishness. In fact the Swayamsevak experiences the thrill of joy and inspiration in the
day-to-day work of the Sangh, where he sees the vision of his dreams realised in actuality, though on
aminiature scale. He is spurred on to greater effort to fulfil the mission. This is the unique feature of
Sangh work, wherein the 'means' and the 'end' have coalesced. The 'end' i.e., the ideal of a
reorganised society, is being gradually realised in practice by the 'means’, the day-to-day process of
bringing together and moulding persons for an organised life. This is in true conformity with the
teachings of our philosophy in respect of devotees. To a devotee, devotion is both the end and the
means - swayam phalaroopata. Similarly, the work of our organisation born out of intense devotion
to our society is self-inspiring. It is this perfect concentration on its chosen path born out of a
thorough grasp of the principles forming the grass-roots of an eternally powerful and self-
sustaining national life that has made this organisation invincible and ever-expanding.

Thoughts of Shri Guruji guides us to work to rouse and mobilise jan-shakti by imparting life
giving ideals, qualities and character required for a powerful, positive and perennial national life.
Role of karyakarta in society therefore becomes vital. Adhivakta Parishad's Karyakarta is a
discipline wherein each one should feel that he has a higher duty to the nation and that his personal
and family wants can wait. It is the type of discipline where all will pool together their intelligence,
feelings, physical energies and their material possessions in the greater cause of national welfare. It
is this spirit of spontaneous and willing self-restraint and self-sacrifice that marks out a person who
becomes karyakrta of parishad. karyakarta should be a missionary with a national vision, Intensely
aware that he has to work out the great plan of organising a nation torn as under for the past
thousand years with thousand and one considerations, he resolves to prepare himself for that
historic role. Karyakarta should learn to harmonise and direct his natural impulses, emotions and
tendencies so as to become an effective instrument for the task of national reconstruction.
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Karyakarta should efface from his mind all ideas of selfish gains, of pelf and power, of name and
fame, while he serves the nation.

Organization can't be run and can succeed only on the basis of programs. One should also
understand that why the various programs are being organized and purposes behind the said
programs. No organization can succeed unless it is backed by the strength of advocates who
understand to theoretical part of the philosophy. Without foundation we have no future, we should
not forget our aims and objects and purposes for which we are working for. Organization is nothing
but a stringing meaning of hearts and merging of once individuality altogether and to commit
ourselves to our aims and objects. With the said object in mind we are arranging the workshops not
only for training the advocates working in the organization but hoping that they will contribute and
work in the organization keeping in mind the said philosophy.

To establish ourselves it is necessary to understand our ideology, to understand the
philosophy and we are working in the organization we should also have the necessary qualities of
becoming a successful profession. We must develop ourselves to become a renowned advocate in
the profession having all the qualities and essence to become a good karyakarta in the organization.
A person who builds up himself accordingly, can in real sense contribute to the organization and to
the philosophy. Such a successful professional can in real sense contribute to the organization.

The coming years are very crucial so far as our organization is concerned. It is not only
necessary to be remain organized, but also to have backup of our aims and goals. The need of hour is
torealize the organized state of our fraternity with the intellectuals backup. It could not be sufficient
if the work is confined to the cities only. With increase in numbers of courts and number of bar
associations, coming years are important to our legal fraternity. Our relations with the members of
fraternity should be very intimate. We find apathy in the minds of advocates coming from urban
area towards the advocates coming from rural area. We have to first give up such a feeling, we
presume that brother advocates residing in rural area are not up to the mark. We sometime doubt
their professionalism, we had some reservations with their intellectual capacity. Ultimate output is
that we blindside our brothers of rural areas. We will have to give up such feeling. Our relations
should be very warm with our brothers. We have to contact brother advocates with open mind and
with affection. We have to change our mindset and mould ourselves. We have to remove our sense
of superiority, if we want areal progress in the organization.

Our identity should be realized by us, we should understand our traditions, our culture and
our pride, and accordingly we should approach the brother advocates while expanding the work.
We are a talented class of the society, citizens of our country look to us in redressal of their
organization. The progress of our organization may be outstanding but to get the lasting progress it
is necessary to mould ourselves and to adopt the approach of brotherhood. It is very necessary that
advocates working in the organization should be resourceful and there should be a will to bring all
the people of our fraternity in our organization. It is necessary to understand the philosophy of our
organization and aims and objects setup by constitution. I expect karyakartas would strive hard to
achieve aim of parishad.

Vinayak J. Dixit
Senior Advocate
Supreme Court of India

Ny ayapravals

JANUARY - MARCH 2019



ar Council of Kerala,
B M.K. Nambyar Academy

for Continuing Legal
Education, Kochi Human
Rights, according to U.N.
Documents, are those freedoms
and liberties which are inherent
in human nature without which
people cannot live their lives as
human beings. They are based
on mankind's demand for a life
which would help fulfil their
spiritual and material needs
while letting their inherent
dignity and worth get respected
and protected.

Late Prof. (Dr.)
N.R. Madhava Menon

Hony. Director
BCI, MKNACLE, Kochi

When incorporated into the Constitution and the
laws of a country, they become Fundamental Rights of
citizens enforceable against the State and its agencies.
Thus perceived, they are not rights conferred by the State
on citizens, but inherent in individuals, recognized and
protected by the State. The State is the duty holder under
the human rights framework. Ordinary rights, on the
other hand, are given by State through laws and are
conditional upon the terms that the State might put for
their enjoyment.

Though the concept of human rights is very old
dating back to the beginnings of human civilisation, its
modern emergence is traced to the end of the Second
World War when the leaders of the Allied Forces declared
their intention to put an end to War and let the people
choose the form of government they desire. In San
Francisco in 1945 they adopted the Charter of the United
Nations proclaiming the Sovereign equality of all nations
and promoting peaceful and friendly relations among
Nations. The Declaration also contained the promise of
Universal respect for and observance of basic human
rights and fundamental freedoms for all
withoutdistinction as to race, sex, language or religion. (
Article 55 (¢))No member State of the United Nation can
deny this international responsibility to which it has
pledged to be bound.

Then followed on 10" December 1948 the adoption of
the Universal Declaration of Human Rights which
identified and articulated various aspects of human
rights. The Universal Declaration of Human Rights is the
basic international pronouncement of inalienable and
inviolable rights of all members of the human family. The
Declaration in its first three Articles emphasized that all
human beings, without distinction are born free and
equal in dignity and rights. Equality and non-

Jurisprudence of Human Rights as
Developed by Indian Supreme Court

discrimination in the enjoyment of human rights thus got
sanctified in the UN Declaration.

Another set of Articles contained Civil and political
rights such as right to life, liberty and property, freedom
from torture, fair trial before independent judiciary,
voting rights, freedom of speech, association, belief etc.

Yet another set of Articles in the Declaration
included economic, social and cultural rights such as
right to work, equal pay for work, right to form trade
Unions, rest and leisure, adequate standard of living etc.

Few years later in 1966, two Covenants-one on
International Covenant on Civil and Political Rights and
the other on International Covenant on Economic, Social
and Cultural Rights were placed for ratification by
Member States which entered into force ten years later in
1976.

The Covenants have the force of law. The rights in the
Covenants are expected to be law in those states which
ratified them. For this reason, the Covenant contains
measures of implementation for international review of
the way in which states carry out their obligations under
the Covenant. To stop human rights violations, UN has
opted a range of policies from persuasion to tough
economic sanction leading to military intervention in
extreme cases for the protection and preservation of
human rights.

The Preamble to the Constitution of India declares
that India is constituted as a Sovereign, Socialist,
Secular, Democratic Republic to secure to all its citizens
Justice, Social, Economic and Political. Part III of the
Constitution, described as the conscience of the
Constitution, gives a list of Fundamental Rights the
importance of which is highlighted by the Supreme Court
in Maneka Gandhi Vs. Union of India (AIR 1978 S.C. 597)
in the following words:

“These fundamental rights represent the basic values
cherished by the people of this country since the Vedic
times and they are calculated to protect the dignity of the
individual and create conditions in which every human
being can develop his personality to the fullest extent.
They weave a pattern of guarantees on the basic structure
of human rights, and impose negative obligation on the
State not to encroach on individual liberty in its various
dimensions”.

The very purpose of a Bill of Rights is “to withdraw
certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of majorities
and officials and to establish them as legal principles to
be applied by the Courts. Fundamental Rights may not be
submitted to vote, nor do they depend on the outcome of

Focus
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any elections” (U.S. Supreme Court in Virginia State
Board of Education Vs. Barnet, (1942) 319 US 624)

The Fundamental Rights in the Indian Constitution
include the right to equality (Article 14-18), the right to
Freedom (Article 19-22), the right against exploitation
(Article 23-24), right to freedom of religion (Article 25-
28), Cultural and educational rights (Article 29-30) and
right to Constitutional remedies (Article 32). A
significant feature of Indian Bill of Rights is that the
remedy for the enforcement of fundamental rights is
itself declared a fundamental right under Article 32. An
act of the state, whether legislative or executive, if
inconsistent with a fundamental right, is declared to be
null and void under Article 13. Referring to fundamental
rights, the Constitution says that “the State shall not
make any law which takes away or abridges the rights
conferred........ and any made in contravention to this
clause shall, to the extent of the contravention, be void”.
Whether there is a contravention or not is decided by the
Supreme Court under Article 32, which says that the
Supreme Court's power not limited to merely declaring
that a law is unconstitutional but is also empowered to
actively enforce fundamental rights by issuing
directionsor orders or writs for this purpose.

Itis, therefore, a Constitutional requirement that the
courts oversee not only that laws have been competently
enacted but that such laws are compatible with
fundamental Rights. The phrase, “directions, orders or
writs” in Articles 32 and 226 gives wide latitude to the
remedies which may be granted free from the
technicalities associated with the traditional prerogative
writs. In Bandhua Mukti Morcha Vs. Union of India
(1984) 3 SCC 161, the Supreme Court observed that the
power to issue directions and orders to enforce State
obligations or to confer a Constitutional entitlement
envisage a measure of legislative exercise and the power
to evolve rules in the absence of any statutory provision.
Furthermore, for securing Fundamental Rights, the
Constitution by Article 144 mandates all authorities “to
actin aid of the orders passed by the Supreme Court” and
every decree or order passed by the Court for doing
“complete justice” is enforceable throughout the Country
under Article 142.

With the authority conferred by the Constitution, the
Human Rights jurisprudence evolved by the Indian
Supreme Court particularly after the infamous
Emergency of 1970 has few parallels in judicial history.
Criticised as judicial activism by some, judges have
created a range of new fundamental rights out of Article
21tothe advantage of citizens' freedom and liberty.

Approaches and Techniques Employed by Court
in Enlarging Rights Jurisprudence:

It may be noted at the outset that the framers of the
Constitution did not define the rights contained in Part
III. None of them have a fixed content. Naturally
concepts like equality, liberty or freedom could
comprehend various dimensions and interpretations
depending on the facts of each case. Furthermore, while

allowing the State to put restrictions on the rights in
certain circumstances, the text of the Constitution did
not say what should be the standards to determine “the
reasonableness” of the restriction or what constitute
“public order, morality and health” subject to which
alone a person is entitled to freedom of conscience and
the right to practice religion. It was Justice Learned
Hand of the American Supreme Court who said that
these rights are “empty vessels” into which each
generation pours its content by judicial interpretation in
thelight of its experience. (Quoted by Justice KK Mathew
in Keshavananda Bharati Judgement AIR 1973 SC 1461)

Conceptually, the fundamental rights are available
only against the State. This is because they are essentially
limitations upon the power of the Government,
legislative as well as executive. It is against the might of
the State that an individual needs Constitutional
protection. According to Article 12 “ the State includes
the Government and Parliament of India and the
Government and the Legislature of each the States and
all local or other authorities within the territory of India
or under the control of the Government of India”. The
first two categories are self-explanatory and have not
raised any difficulty. But what are “other authorities”?
Neither the Constitution nor any Statute has defined the
expression “Other authorities”. It was, therefore, left to
the court to interpret this expression so as to determine
the scope and reach of fundamental rights. Through a
series of decisions, the Court has expansively interpreted
the term so as to include all Constitutional or statutory
bodies as well as corporation on whom powers were
conferred by law (AIR 1967 S.C. 1857). As a result of this
extended interpretation a large number of bodies,
statutory and non-statutory, have been held to be
authorities for the purposes of Article 12, thus
prohibiting them from violating Fundamental Rights.
The test finally laid down is “whether in the light of the
cumulative facts as established, the body is financially,
functionally and administratively dominated by or under
the control of the Government.”

Though Judiciary is not specifically mentioned as
State in Article 12, in Naresh Mirajkar Vs. State of
Maharashtra (AIR 1967 SC 1) the Supreme Court held
that while exercising its judicial function it is not
subjected to definition of 'State' for purposes of Article
12. However, it would be covered by the expression while
the judiciary exercises its rule-making powers. In other
words, the judgement of Courts cannot be challenged on
the ground that they contravene fundamental rights.

Right to Equality Prohibits Arbitrariness and
Discrimination and Provides for Affirmative
Action to Equalise Opportunities:

The Courts' approach in interpreting the Equality
guarantee has been dynamic, inclusive and social justice
oriented.

Equality before law is interpreted to mean absence of
any special privileges for any particular person and
prohibition against exercise of power arbitrarily. It is

Ny ayapravals
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part of the concept of Rule of Law.

“Equal protection of law” is interpreted to mean
subjection of laws applying to all equally in the same
circumstances. It includes right to equal treatment in
similar circumstances in respect of privileges conferred
and liabilities imposed by law.

Equality secured by Article 14 does not mean
absolute equality, which is a human impossibility. Those
who are unequal, in fact, cannot be treated by identical
standards. Existence of equality of opportunity depends
not merely on the absence of disabilities, but on presence
of abilities. De jure equality must ultimately find its
rationale in de facto equality. This was the logic
employed by the Courts.

Application of the same laws uniformly to all placed
under different circumstances, may result in violation of
the principle of equality. The State therefore have to have
power to make laws distinguishing, selecting and
classifying persons and things upon which its laws are to
operate. Therefore the right to equality permits
classification. Only thing is it must not be arbitrary and
must be reasonable classification.The test of reasonable
classification involves:

a) That, the classification must be founded on an
intelligible differentia which distinguishes persons or
things that are grouped together from others left out of
the group, and

b) That, the differentia must have a rational
relation to the object sought to be achieved by the statute
in question.

For a long time since its adoption, the doctrine of
reasonable classification governed the approach of
courts to determine the scope and content of right to
equality under Article 14. Critics, particularly feminists,
condemned it as justification for formal equality without
bringing equality in outcomes or real equality. The
equality jurisprudence based on affirmative action
provided for in Article 15 and 16 developed by the Courts
over the years have contributed not only to fulfil the
object of equality of opportunity but also in rendering
social justice in a big way to a large section of
marginalised communities.

This approach was made possible by the Supreme
Court reading into Article 14 an equalising principle in
Royappa Vs. State of TN (AIR 1974 S.C. 555) where the
court observed: “Equality is a dynamic concept which
cannot be confined within traditional and doctrinaire
limits. From a positivistic point of view, equality is
antithetic to arbitrariness......... Where an actis arbitrary,
it is implicit in it that it is unequal both according to
political logic and Constitutional law and is therefore
violative of Article 14”.

It may, therefore, be noticed that the doctrine of
reasonable classification based on nexus test, isnolonger
a paraphrase of Article 14, nor is it the objective and end
of that Article. The emphasis is now on arbitrariness
which enables the Courts to determine the content and

Focus

reach of the equalising principle. It means that where an
action of the State is arbitrary it would fall foul of Article
14 and that it would not be justified even on the basis of
the doctrine of classification.

Thus, in Mithu Vs. State of Punjab (AIR 1983 S.C.
473) the Supreme Court struck down section 303 IPC as
unconstitutional on the ground of violation of Article 14.
This section provided for mandatory death penalty for
murder committed by a life convict. In D.S. Nakara Vs.
Union of India, court struck down Rule 34 of the Central
Civil Services (Pension Rules), 1979 as unconstitutional
on the ground of arbitrariness. The Rule made a
classification between pensioners retiring before March
31, 1979 and those retiring on or after that date for the
purpose of Computation of their pension. In Air India Vs.
Nargesh Meerza (AIR 1981 S.C. 1829) the Airlines
Regulations providing that an Air Hostess was to retire
from service upon attaining the age of 35 yrs. or on first
pregnancy was declared unconstitutional, violative of
Article 14.

In later years, Article 14 got yet another dynamic
meaning at the hands of Courts. The Courts held that
reasonable classification requires to be just, fair and
reasonable. The classification would not be reasonable if
it is made without observing the rules of natural justice
which is an essential component of Article 14. Thus in
Delhi Transport Corporation Vs. DTC Mazdoor Congress
(AIR 1991 S.C. 101) which conferred power on the
Authority to terminate the services of a permanent
employee by issuing a notice without assigning any
reason and without giving him any opportunity of
hearing was held unjust and unreasonable violating
principle of natural justice.

Equality of Treatment: Application through
Non-Discrimination:

Article 15 prohibits discrimination against citizens
on grounds ONLY of religion, race, caste, sex, place of
birth or any of them. The application of the prohibition is
limited to cases where discrimination rests solely on any
ofthe grounds mentioned.

However, Clause (3) of Article 15 provides that
nothing is this Article shall prevent the State from
making any special provision for women and children. It
is an exception to the rule against discrimination. Under
this Clause the Bombay H.C. justified the discrimination
under Sec 497 IPC on the ground that it was not based on
sex alone.

Clause (4) of Article 15 contains another exception to
Clause (1) and (2) in favour of special provision for
backward classes. This Clause was added by the
Constitution (First) Amendment Act, 1951 as a
consequence of the decision of the S.C. in State of
Madras Vs. Champakam Dorairajan (AIR 1951 S.C.
226)under which the communal G.O. providing for
reservation of seats in Medical and Engineering Colleges
for different communities in proportion of students of
each community. Thus seats were reserved on basis of
religion and caste. The Court giving a literal
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interpretation of Article 15(1) struck down the G.O.
—Socially and educationally backward classes may not be
determined on the basis of caste alone (M.R. Balaji Vs.
State of Mysore AIR 1963 S.C. 649). However, in Indira
Sawhney Vs. Union of India (AIR 1993 S.C. 477)
commonly known as Mandal Commission Case, the issue
was settled by majority of the S.C., holding that caste can
be an important or even sole factor in determining the
social backwardness and that poverty alone cannot be
such a criterion. It was in this case, the court said that
barring any extraordinary situations, reservation should
not exceed 50 per cent.

Equality of Opportunity in Matters of Public
Employment: Article 16

Apart from prohibition of discrimination on grounds
of religion, race, caste, sex, place, residence or any of
them in public employment, clause (3), of Article 16
make exception to clauses (1) and (2) by enabling
Parliament to make law requiring residence within a
given State or Union Territory.

Likewise Article 16(4) permits the State to make
provision for the reservation of appointments in favour
of any backward class of citizens which, in the opinion of
the State, is not adequately represented in the services
under the State. Backward class includes S.C. and S.T.
How reservation is to be made is a matter of policy.
Reservation implies selection of less meritorious person.
Thus, grant of relaxation in passing marks to S.C/S.T
candidates in examination would be covered by Article
14(Indira Sawhney Vs. Union of India AIR 1993 SC 477).

In State of Kerala Vs. N.M. Thomas (AIR 1976 S.C.
490) the Supreme Court upheld the Kerala Rules giving
two years extension of time to pass the departmental test
for promotion was declared just and reasonable
classification having rational nexus to the object of
providing equal opportunity for all citizens. Thomas case
demonstrated what Article 16(4) aims at is “actual
equality” or equality in outcomes.

In Vasanth Kumar Vs. State of Karnataka (AIR 1985
S.C. 1495) the law relating to reservation was re-stated in
the following propositions:

I Reservation in favour of S.C/S.T must continue
without the application of the means test, for a
further period of 15 years. However, reservation
must not become vested interest.

II. For backward classes reservation, two tests
recommended are (a) they should be comparable
to S.C and S.Ts in matters of their backwardness,
and (b) they should satisfy the means test which
the State Govt. may lay down in the context of
prevailing economic conditions;

III. The policy of reservation should be revised every
five years to know its practical impact and to

correct any distortions taking place.

Finally, in Indira Sawhney case, the issue was
thoroughly examined and various issues relating to
reservation was summarised as follows:

Clause (4) of Article 16 is exhaustive of the Special
provision that can be made in favour of the
backward classes.

II.  Theword “class” is used in the sense of social class
and is not antithetical to 'caste'. It is meant to
protect all communities or sections found to be
backward.

III. Neither the Constitution nor the law prescribe the
procedure for identification of backward classes.
Nor is it possible for the Court to prescribe. The
authority appointed for the purpose may adopt
appropriate method.

IV. TItisnotnecessary to be designated backward class
that it is situated similar to S.Cs and S.Ts. The
backwardness in Article 16(4) is social
backwardness, not necessarily social and
educational.

V.  Abackward class cannot be determined only with
reference to economic criterion. It is permissible
for the authority appointed to identify backward
class on the basis of occupation-cum-income
without reference to caste.

VI. There is no Constitutional bar to classify the
backward classes into backward and more
backward catagories.

VII. To provide opportunities to the most deserving of
the backward class, the creamy layer should be
excluded from claiming the benefit. The
Government should specify the basis of exclusion-
whether on the basis of income, extent of holding

or otherwise.

VIII. The reservation should not exceed 50% though in
extra-ordinary situations this percentage may be
exceeded which must be justified. Reserved
category candidates getting selected in open
competition on the basis of merit, should not be

counted against the quota reserved for them.

IX. Article 16(4) speaks of adequate representation
and not proportionate representation.

X. The carry forward rule of unfilled reserved
vacancies is not per S.C unconstitutional. But the
50% ruleis binding against it as well.

XI. Reservation permissible in initial appointment
and not in promotions. (Article 16(4A) dilute the
proposition in respect of promotion for S.Cs and
S.Ts)

Reservation for backward classes should not be
made in services and positions where merit alone
counts.

Rights to Life and Personal Liberty: Article 21
The stand that the Supreme Court has taken in
favour of a majoritarian Government during the

infamous Emergency (District Magistrate Jabalpur Vs.
Shivkant Shukla (1967) 2 SCC 521) led to public

XII.
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'She' of Indian Constitution

be here at this

programme to mark
International Women's Day and
to introduce the subject of
discussion — The She of the
Constitution. This is indeed a
subject of enormous and abiding
importance. But I must confess,
that it crossed my mind whether
it might have been more
appropriate for a He to have
introduced the subject
concerning She. At Women's
Day gatherings, we invariably
find the panel being female dominated, as it is today. This
is probably the only day in the year it is so. We must
endeavour to change that status quo. Equality and gender
equity should not be burdens to be borne by women
alone, because these are matters that have far reaching
implications for our progress as a nation and as a
civilisation. Therefore, any discussion on matters
concerning the rights of women must involve men in a
substantial and meaningful way.

It is a great privilege to

Madhavi Divan
Senior Advocate

Supreme Court

I mentioned a need to change the status quo.
Interestingly, the Constitution itself was a charter that
sought to disrupt a well entrenched status quo. Granville
Austin remarked in his book “The Indian Constitution -
Cornerstone of a Nation”:

“The Constitution by its very existence, was a social
revolutionary statement. It was to be a modernising
force, Social revolution and democracy were to be the
strands of the seamless web most closely related.
Democracy, representative government, personal
liberty, equality before the law, were revolutionary for the
society: socio-economic equitableness as expressed in
the Directive Principles of State Policy was equally
revolutionary.”

Transformation involves a disruption of the existing
social structures. Justice D.Y. Chandrachud of the
Supreme Court has been widely quoted to have declared
that the Constitution is itself feminist, because,
“feminism is about disruption of social hierarchies and
thatis what the Constitution intends to do.”

While we all remember Dr. B.R. Ambedkar as the
Father of the Constitution and other pioneering male
members who helped draft the Constitution of India, the
contributions of fifteen female members of the
Constituent are easily forgotten. Each one of them was a
remarkable woman. One of them, Hansa Mehta, made a
stirring speech during debates over Pandit Jawaharlal
Nehru's 'Resolution on the Aims and Objectives'. She
said:

“It will warm the heart of many a woman to know that
free India will mean not only equality of status but

equality of opportunity. It is true that a few women in the
past and even today enjoy high status and have received
the highest honour that any man can receive, like our
friend, Mrs. Sarojini Naidu. But these women are few and
far between. One swallow does not make a summer.
These women do not give us a real picture of the position
of Indian women in this country. The average woman in
this country has suffered now for centuries from
inequalities heaped upon her by laws, customs and
practices of people who have fallen from the heights of
that civilization of which we are all so proud, and in praise
of which Dr. Sir S. Radhakrishnan has always spoken.
There are thousands of women today who are denied the
ordinary human rights. They are put behind the purdah,
secluded within the four walls of their homes, unable to
move freely. The Indian woman has been reduced to such
astate of helplessness that she has become an easy prey of
those who wish to exploit the situation. In degrading
women, man has degraded himself. In raising her, man
will not only raise himself but raise the whole nation.

... Women form one half of the population of this
country and, therefore, men cannot go very far without
the co-operation of women.”

Fundamental rights gave us equality before the law,
equality of opportunity, the right against discrimination
on grounds of sex and of course, the right to life and
liberty — a right which has been creatively interpreted by
the courts to secure for women equality and dignity, a
range of freedoms, the right to bodily integrity,
reproductive choices, sexual self-determination, access
to nutrition, hygiene and toilets to name only a few.
Fundamental rights, once described by the Supreme
Court as “empty vessels into which each generation pours
meaning in light of its own experience”, became the
means to secure the end envisioned in Part IV, the
Directive Principles.

What is fascinating is that seventy years ago, the
framers of our Constitution laid great emphasis on
securing equality and equal opportunity for working
women. I am particularly struck by the emphasis laid so
many decades ago in the Directive Principles Chapter on
the rights of women in the workplace. A great deal of care
and thought went into this. Reference is made in the
Directive Principles to securing the right to an equal and
adequate means of livelihood for men and women; equal
work for equal pay; the health and strength of workers
including women; and maternity relief. The aspirations
charted out in the Directive Principles as many as seven
decades ago were visionary, because the framers of our
Constitution realised the importance of ensuring that the
other half of our population contributed valuably to the
workforce. This was not merely to secure economic
independence and personal fulfilment for women. The
idea was to make available to society, the enormous talent
and value that women can bring to the economy and
society, and contribute to nation building. Seventy years
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and many laws and judgments later, we are still
struggling to attain some of those very basic goals.

Article 39(a) of the Constitution provides that the
State shall direct its policy towards securing for citizens,
both men and women equally, an adequate means of
livelihood. Means of livelihood can mean a myriad
different things — equality in eligibility of both men and
women for certain kinds of jobs and a level playing field at
the entry level. In rulings such as those in Anuj Garg's
case and the bar dancers' case, the Supreme Court
questioned patriarchal norms that prevent women from
making professional choices. The Court held that women
were free to work as bar tenders and bar dancers and their
choices could not be stifled by citing safety concerns or
moral propriety as excuses. These judgments struck a
blow at what was described as “romantic paternalism”.
We had Nergesh Mirza before that which allowed for
women airhostesses to retire at par with male colleagues.
Later came Charu Khurana which opened up more doors
of professional opportunities for women.

Article 39 (a) goes far beyond affording women
career choices. It extends to providing working
conditions which make it possible for women to stay the
course. The reality is that despite being diligent and
qualified, and despite flying over the fences when it
comes to examination results, women tend to drop out of
the race over time. Why does that happen? It is because of
a working environment which does not make allowances
for family responsibilities and maternity care. This
results in women getting pushed out of the work force
when they are barely starting to make their mark. In
many mainstream professions, such as our own, it could
not be a mere coincidence that only a handful of women
are able to bubble up to the top. Worse still, women with
families to raise rarely, ever so rarely, make it anywhere
near the top. Creating an environment where all,
including women with families can flourish, was I
believe, a strong sentiment expressed in the Directive
Principles several decades ago. Finally, after all these
years, workplaces including the Supreme Court, have
begun to take baby steps in that direction. Setting up
creches is one of those measures. Indeed, we have fallen
far behind what the Constitution expected of us.

Until quite recently, women had no means to
complain of sexual harassment. Freedom from a hostile
working environment is a part of “adequate means of
livelihood”. This is fortified by Article 42. It provides for
“just and humane conditions of work”. The Supreme
Court in the case of Vishaka filled in a vacuum where
legislation was lacking. It relied on international treaties
and not on our Directive Principles. In reality, this
judgment was an effectuation of those “just and humane
working conditions” that Article 42 refers to.

The feminist goals envisioned by the Constitution
cannot be attained without more women to implement
and evolve the Constitution in all three organs of
Government - the Legislature, the Executive and the
Judiciary. The increased presence of women in
Panchayats has been a great success. The social reality is

that having women in decision making positions
invariably translates into better policies and decisions for
families. It was famously said that when you empower a
man, you empower only him. When you empower a
woman, you empower her and her family.

The number of women in Parliament is still dismally
low at 65 out of a total of 522 members in the Lok Sabha
and 28 out of a total of 244 members in Rajya Sabha. This
amounts to approximately 12% of the total strength of the
House. We currently have the highest number of female
Cabinet Ministers any Indian government has ever had.
But, that adds up to only six women in a cabinet strength
of twenty-seven.

In the judiciary, the reality is that the representation
of women is still abysmally low despite the availability of
able women candidates. The number of women in the
lower judiciary is relatively higher, possibly because the
process of selection is far more transparent and merit
based. As we go higher, and the process becomes less
transparent and objective, the proportion of women
dwindles. So much so, that the presence of only three
women in the Supreme Court out of a sanctioned strength
of 31 becomes a matter of celebration because we have
never had as many as three at the same time! The
increased presence of women at all levels of the judiciary
will only benefit justice delivery. Only last week, Justice
Sikri — one of our finest judges — said in his farewell
speech that he drew heavily on what he described as his
“feminine side” to assist in the task of judging. He
believed that those “feminine” qualities stood him in
good stead as a judge. If qualities that come so naturally
to women help in the task of judging, why not have more
women? Unlike the South African Constitution, our
Constitution does not provide for gender representation
in the proportion of the population. But that is an
endeavour that we must aspire to. At the same time,
tokenism must be strongly opposed since it does injustice
to the cause of gender equality. Yet, merit-based gender
representation is not so hard to achieve. A gender diverse
judiciary is one that inspires confidence in the public
mind. The presence of women on the bench sensitises
their male colleagues to the challenges of the other half.
Once on the bench, however, women decide as judges
should, i.e. gender-neutrally. In this context, Justice Indu
Malhotra's famous dissent in the Sabarimala case was
noteworthy not least because it was delivered by a woman
judge.

Commenting on her dissent, said Justice Gautam
Patel of the Bombay High Court:

“Whatever be the merits of the majority opinion and
the dissent, Justice Malhotra did the one thing that
should always be done. She was utterly and totally
gender- neutral. We know what the central issue was, but
the fact of her own gender played no role in the shaping of
her dissent. That to my mind, is in the finest tradition of
judging. Her dissent was not a judgment by a woman
judge. It was a dissent by a fine judge. And it is when you
see and read something like this that you realise that this
glass ceiling is a set of fragile shards, one that exists only
tobebroken.” ]
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'She' of Indian Constitution

o celebrate international
women's day, there could
not have been a more apt

topic than to discuss women in
the context of our constitution

I thought of starting with
the status of women in the Vedic
period, and in the 3 other
religions birthed in India, that
is, Buddhism, Jainism and
Sikhism, but that needs a
complete day. So I start with,
not the Constitution, but the
Constituent Assembly which
met for the very first time on
December 9,1946. The strength of the Assembly kept
fluctuating but ultimately it had a membership of 299
members of whom 15 were women.

Jyotika Kalra
Member NHRC

To name a few, Vijayalakshmi Pandit, Sarojini Naidu
and Sucheta Kripalani, leaders of India's freedom
movement, and other prominent members like Ammu
Swaminathan, Begum Aizaz Rasul, Hansa Mehta,
Dakshayani Velayudhan, and Rajkumari Amrit Kaur.

Even though the contingent of women in India's
Constituent Assembly was very small, still they made
their presence felt. Hansa Mehta, born in Gujrat, writer,
reformistand feminist said inthe Assembly:

"What we have asked for is social justice, economic
Justice, and political justice. We have asked for that
equality which can alone be the basis of mutual respect
and understanding and without which real cooperation
is not possible between man and woman. Women form
one half of the population of this country and, therefore,
men cannot go very far without the cooperation of
women. This ancient land cannot attain its rightful
place, its honored place in this world without the co-
operation ofwomen."

Some of these women lived up till the late 1990s, and
four of them Vijay lakshami Pandit, Sarojini Naidu,
Rajkumari Amrit Kaur and Hansa Mehta, served as
Presidents of All India Women's Conference (AIWC),
whichis justacross the road from this conference hall.

The Preamble to our Constitution, promises justice-
--social, economic and political and Equality of status
and opportunities. It is a matter of pride that our
Constitution provides for affirmative action in favour of
women.

Challenges: Improving the status of women is not an
exclusive concern of India. Article 253 of Constitution
of India confers obligation upon parliament to enact laws
to give effect to international covenants and treaties to
which India is a participant. Universally, the status of

women has been a serious concern in the last decade, and
the universal declaration of human rights has been made
to which India is a signatory. As a foremost civilisation of
the world since recorded history, India is expected, and
Indians expect of themselves, to meet norms and
aspirations laid out by these declarations, of which I
name a few:

United Nations Charter of 1945 - Prohibiting
discrimination on the basis of sex.

Universal Declaration of Human Rights of
1948- ensuring equal rights of all human beings

International Covenant on Civil and Political
Rights adopted in 1966: guarantees equal protection of
thelawto both sexes.

International Covenant on Economic, Social
and Cultural Rights adopted in 1966 promises
women equality of status.

Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW), of
1981 provides that all forms of discrimination against
women havetobe eliminated.

The Fourth World Conference on Women, of
1995, held at Beijing, reaffirms gender equality as a
fundamental pre-requisite to social justice.

India has progressed a lot as far as legislation
ensuring equality to women. Women centric laws have
not only come from Parliament but the Judiciary has also
played a praiseworthy role in ensuring that different
schemes, started by different governments, have taken
care of women'sinterests. India's Journey of law-making
began long ago, starting from the abolition of Satiin 1829,
to legislation of 2005, that protects women in a shared
household even from economic and emotional abuse. In
between during these almost two hundred years, there
has been a full list of legislations, judicial
pronouncements and schemes ensuring equality in
wages, maternity benefits, equal inheritance,
criminalization of sex selection and de-criminalization of
sex with same sex and sex outside marriage, etc. We are
proud to say that we are very progressive as far as law
making is concerned.

All this should have yielded the desired result, but
consider some of the statistics, mainly from the
Government of India:

The data collected by the Office of Registrar General
of India, from the Civil Registration System (CRS) reveals
that in 2016 in States like Andhra Pardesh, Tamil Nadu,
Karnatka and Rajsthan sex ratio at birth (SRB) has
declined.

First phase of National Family Health Survey-2015-
16 (NFHS 4), the sex ratio in many states in India has
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significantly decreased despite the fact that literacy rate
hasincreased in those States.

The United Nations Children's Fund, estimated that
up to 5 crore girls and women are 'missing' from India's
population because of termination of the female foetus
and high mortality of the girl child.

As per National Family Health Survey - 2015-16, the
percentage of women who work has declined from 36 %
in2005-06t024 % in2015-16.

As per NITI Aayog- SDG- India Index- 2018, labour
force participation rate of women is — 32 % of the labour
force participation rate of men . Women in
politics/leadership is 8.7 % of seats in State Legislative
Assemblies.

The score of India in SDG-5 (gender equality) is 36
outof100.

According to a 2015 study by the McKinsey Global
Institute, a think tank, women contribute a mere 17% to
the country's GDP, well below the global average of 37%

So forward looking legislation alone is not the
solution, it has to be a multidisciplinary and
intersectoral approach

With a view to convert the equality of women to her
enablement to contribute to the country's GDP, Better
attention hastobe paid certain areaslike:

Better health- nutrition, drinking water and
sanitation - building of toilets is a big achievement.

Education- A good example is Kerela: 1084 female
per 1000 male.This has not come about in months or
years, butin a century. More than a century ago the king
of Travancore gave priority to female health and
education.

Cultural changes- Giving of dowry should be a
big no- no dowry (Bihar Govt. has launched a campaign
to end dowry), the expenses of marriage should be
shared by both the families, daughters should be treated
as part of the family of their birth, even after marriage
into another family, daughters be given the religious
responsibility of performing the last rites of the parents.

Economic empowerment of women — right in
property, leadership positions, decisions making
positions so as to enable them to contribute to economic
development. Amartya Sen makes a compelling case
saying “that societies need to see women less as passive
recipients of help, and more as dynamic promoters of
social transformation”.

Social empowerment- crossing the periphery of
home- participation in social activities, political
leadership, self help groups, net-working, adequate
Angad wadis- where the children of working women can
betaken care of .

Better opportunities- We need Dipa Karmakar,
who became the first Indian female gymnast to win a

bronze medal at the 2014 Commonwealth Games in
Glasgow, who has recently been honoured by Barbie for
“breaking boundaries to inspire” the next
generation of girls.

Justice - There is already a sizeable section of
society, that mistakenly believes that Section 498-A IPC
is unfair to men, and similar sentiments prevail with
regard to the anti-dowry laws. The working of the law is,
to a large extent, determined by the attitudes of various
players responsible for ensuring its implementation. We
from this platform hope and expect that such prejudices
against victimised women would be removed and
implementation of Laws shall be with objectivity
without prejudice.

Political empowerment- As of now, we as a
nation are in election mode, so little more on elections -
73" & 74™ amendment reservation of women in
Panchayati raj and local bodies is a development that has
put India on a high pedestal, World Economic Forum-
Survey On Gender Gap Index (2017) in politics- ranks
India at 15 out of 144 countries. Political parties
internally have very high bench mark for women but all
have not actualised them. Shamika Ravi, Director of
Research - Brookings India, said BJP is the best
performing and closest 27 % of 30 % of internal party
gender representation. BJD in Orissa has announced that
it will give 33% tickets to women- 7 out of 21. Women
centric government policies like liquor prohibition in
Bihar, support to girl child in education, Ujjawala Yojna
of providing LPG gas to households, and last but not the
least, Triple Talaq indicates that women voters matter to
political parties.

I can't conclude without mentioning women at
Adhivakta Parishad, which also follow the policy of
internal reservation and ensures adequate
representation of women is there in the Managing
committees of each unit of Parishad. I am happy to see
that in this function of Parishad, more men have come to
celebrate international women's day than women.

I conclude by few qutoes regarding role of women,
Smt. Indira Gandhi, former Prime minister of India
about liberated woman — “to be liberated, woman must
feel free to be herself, not in rivalry to man but in context
of her own capacity and her personality”. The UN
Secretary General Mr. Kofi Annan in his message on the
occasion of International Women's Day said "We must
make sure that women and girls have all the skills,
services and self-confidence they need to protect
themselves." Plato, Republic, Book V: "Then, if women
are to have the same duties as men, they must have the
same nurture and education?” Glaucon- Yes

Thanks for your patience ladies and gentlemen

(Speech delivered by Ms. Jyotika Kalra, member
NHRC, during Women's day celebration by Adhivakta
Parishad Delhion 11.3.2019) [ ]
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ight to speech and
expression a
undamental

right/human right: Right to
speech and expression is not
only a fundamental right of the
citizens under Article 19(1)(a) of
the Constitution of India but is
also a human right. As is well
known, like any other
fundamental right guaranteed
by the Constitution under Part
III of it, the right of speech and
expression is also not absolute
but is always subject to just and
reasonable restrictions. Right to freedom of expression
is a most cherished and valuable right forming basis of
democratic society. Media is an instrument of free
expression. Right to freedom of expression / publication
by media, however, is not absolute and subject to
reasonable restriction under Article 19(2) of the
Constitution so as to ensure orderly conduct of
democratic society. See: Sahara India Real Estate
Corporation Limited Vs. SEBI, (2012) 10 SCC 603 (Five-
Judge Bench).

Free press is one of the important pillars on
which foundation of rule of law and democracy
rests: Afreepressisoneof the veryimportant pillars on
which the foundation of the rule of law and democracy
rests. At the same time, it is also necessary that freedom
must be exercised with utmost responsibility. It must not
be abused. It should not be treated as a licence to
denigrate other institutions. Sensationalism is not
unknown. Any attempt to make news out of nothing just
for the sake of sensationalism has to be deprecated. See:
Rajendra Sail Vs. M.P. High Court Bar Association &
Others, (2005) 6 SCC109.

Freedom of Press & Press Council Act, 1978:
The commitment to freedom of expression demands that
it cannot be suppressed unless the situations created by
allowing the freedom are pressing and the community
interest is endangered. In order for the State to justify
prohibition of a particular expression of opinion, it must
be able to show that its action was caused by something
more than a mere desire to avoid the discomfort and
unpleasantness that always accompany an unpopular
viewpoint. See: Ajay Goswami Vs. Union of India &
Others, (2007) 1SCC143.

S.S. Upadhyay
District & Sessions Judge /
Legal Advisor to
Hon'ble Governor, State of UP

Focus

Impact of Interference by Media in
Investigation & Trial of Offences

Fundamental right of speech and expression
of citizenry and media compared : Media enjoys no
special immunity or elevated status compared to the
citizens and is subject to the general laws of the land
including those relating to taxation. No privilege higher
than the ordinary citizen attaches to the Press nor it is
distinct from the freedom of the ordinary citizen. See :

(I) Sahara India Real Estate Corporation Limited Vs.
SEBI, (2012)10SCC603 (Five-Judge Bench)
(paragraphs 21,22 & 23)

(ii) M.S.M.SharmaVs. Krishna Sinha, AIR 1959 SC395

Trial by media : What is ? : The expression "trial
by media" is defined to mean: "The impact of television
and newspaper coverage on a person's reputation by
creating a widespread perception of guilt regardless of
any verdict in a court of law. During high publicity court
cases, the media are often accused of provoking an
atmosphere of public hysteria akin to a lynch mob which
not only makes a fair trial nearly impossible but also
means that, regardless of the result of the trial, in public
perception the accused is already held guilty and would
not be able to live the rest of their life without intense
public scrutiny." See : R.K. Anand Vs. Registrar, Delhi
High Court, (2009) 8 SCC 106 (Three-Judge Bench)
(para292).

Extent of power of media to report about sub-
judice matters : This, is however, not to say that media
is free to publish any kind of report concerning a sub-
judice matter or to do a sting on some matter concerning
a pending trial in any manner they please. The legal
parameter within which a report or comment on a sub
judice matter can be made is well defined and any action
in breach of the legal bounds would invite consequences.
Compared to normal reporting, a sting operation is an
incalculably more risky and dangerous thing to do. A
sting is based on deception and, therefore, it would
attract the legal restrictions with far greater stringency
and any infraction would invite more severe punishment.
See : R.K. Anand Vs. Registrar, Delhi High Court, (2009)
8 SCC 106 (Three-Judge Bench) (para 291)

Interview of victim of sexual offences by
media prohibited by the Supreme Court : This
Case pertains to sexual abuse and alleged rape of minor
girls in shelter home in Bihar. These victims were
interviewed and visited many times by investigating
authorities, officials belonging to National Commission
of Women and State Commission for Women and several
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journalists. Victim of sexual abuse or sexual offence
should not be required to re-live trauma of horrifying
incident. Interview of such children was prohibited for
all except authorised person of National Commission for
Protection of Child Rights (NCPCR) and State
Commission for Protection of Child Rights (SCPCR) in
consultation with and in presence of a trained counsellor
or mental health expert. See : Sampurna Behura Vs.
Union of India, (2018) 9 SCC 555.

Freedom of Press and Contempt of Courts
Act, 1971: Freedom of speech and expression, so far as
they do not contravene the statutory limits as contained
in the Contempt of Courts Act, are to prevail without any
hindrance. However, the maintenance of dignity of
courts is one of the cardinal principles of rule of law in a
democratic set-up and any criticism of the judicial
institution couched in language that apparently appears
to be mere criticism but ultimately results in
undermining the dignity of the courts cannot be
permitted when found to have crossed the limits and has
tobe punished. See:

(i) ArundhatiRoy, Inre,(2002)3SCC 343
(i) HarijaiSingh, Inre, (1996) 6 SCC 466.

Restrictions against publication of court
proceedings by media : Extent of powers of media to
publish proceedings of Courts: Publicity of proceedings
of courts is not an absolute rule. A number of statutes
restricts, empower or require the court to restrict
admission to certain court proceedings and the
publication of such proceedings. In this context,
following enactments can be seen:

6))] The Indian Divorce Act, 1869 which pertains
to matrimonial cases between persons professing
the Christian faith, provides that the whole or any
part of the proceedings under the Act may be
heard behind closed doors in certain
circumstances.

(ii)  Section 33 of the Special Marriage Act, 1954

provides that proceedings under the Act shall be

conducted in camera, if either party desires or if
the district court so thinks fit to direct.

(iii)  Section 43 of the Parsi Marriage and Divorce

Act, 1936 provides that a suit preferred under the

Act shall be tried within closed doors should either

ofthe parties so desire.

(iv)  Section 22 of the Hindu Marriage Act, 1955
provides that a proceeding under the Act shall be
conducted in camera if either party so desires or if
the court thinks fit, and prohibits the printing or
publication of any matter relating to such a
proceedings without the previous permission of

the Court.

(v)  Section 14 of the official Secrets Act, 1923
empowers the court to exclude the public form
proceedings under the Act by an order made on
the ground that the publication of any evidence
given or any statement to be made in the course of
the proceedings would be prejudicial to the safety
ofthe State.

(vi)  Section 4 of the Contempt of Courts Act, 1971
which permits the publication of reports of
judicial proceedings is subject to Section 7 of the
same Act the effect of which is to prohibit a
publication of a proceeding sitting in chambers or
in camera, where it is contrary to any enactment,
prohibited on grounds of public policy or in
'exercise of powers vested in it' or of information
relating to proceedings held in chambers or in
camera for reasons connected with the security of
the State or public order or relating to secret
process, discovery or invention which is an issue
inthe proceedings.

(vii) Section 30 of the erstwhile Prevention of
Terrorism Act, 2002 (POTA) permitted the
holding of proceedings in camera where the life of
the witness was in danger.

Section 228-A of the IPC providing for
publication of the name of victim of sexual
offence. See:

(viii).

) Sahara India Real Estate Corporation Limited &
Others Vs. SEBI, (2012) 10 SCC 603 (Five-Judge
Bench)(paras 31&32)

Naresh Shridhar Mirajkar Vs. State of
Maharashtra, AIR 1967 SC1

Penalty for publication of name/identity of
victim of sexual offences under Sections 376,
376-A, 376-B, 376-C, 376-D & 228-A IPC: S. 228-A
IPC reads thus : “Whoever prints or publishes the name
or any matter which may make known the identity of any
person against whom an offence u/s 376, Sec. 376-A, Sec.
376-B. Sec. 376-C, or Sec. 376-D is alleged or found to
have been committed (hereafter in this section referred
to as the victim) shall be punished with imprisonment of
either description for a term which may extend to two
years, and shall also beliable to fine. " See:

(i)  StateofOrissaVS. Sukru Gouda, AIR 2009 SC1019

(ii)

(ii) Premiya Vs. State of Rajasthan, 2008 (63) ACC 94
(SC)

(iii) Om Prakash Vs. State of U.P., 2006 (55) ACC 556
(SC)

(iv) Stateof KarnatakaVs.Puttaraja, (2004))1SCC 475

(v)  State of H.P. Vs. Shree Kant Shekari, (2004) 8 SCC
153

(vi) Bhupinder Sharma VS. State of H.P., (2003) 8 SCC
551
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Media personnel recording statement of
accused or witness into electronic device can be
examined as witness by prosecution or defence
in court : If the Investigating Officer had declined to
record statements of (Prosecution) witnesses, accused
can cite them as defence witnesses and can request the
court to summon them u/s 311 CrPC. Accused can apply
for issue of any process u/s 233 CrPC during defence
evidence and also for production of any document for its
proof u/s 233 CrPC by compelling the appearance of the
defence witness. See :

(i) Jogendra Nahak Vs. State of Orissa, 1999 (39) ACC
458 (SC) (Three-Judge Bench)

(i) Ram Bahadur Shahi Vs. State of U.P., 1988 ALJ
451(Allahabad).

Media personnel can be summoned by court
u/s 91 CrPC to produce his camera/CD/
electronic device recording statement etc. of
witnesses and accused : During the course of enquiry
or trial, media personnel can be summoned by court u/s
91 CrPC to produce his camera/CD/electronic device
recording statement etc. of witnesses and accused.

Prejudicial publicity of court proceedings
amounts to interference with the administration
of justice: Excessive prejudicial publicity leading to
usurpation of functions of the court not only interferes
with the administration of justice which is sought to be
protected under Article 19(2) of the Constitution but it
also prejudices or interferes with a particular legal
proceeding. In such case, Courts are duty-bound under
inherent jurisdiction, subject to certain parameters, to
protect the presumption of innocence which is now
recognized by this Court as a human right under Article
21 of the Constitution subject to the applicant's proving
displacement of such a presumption in appropriate
proceedings. See: Sahara India Real Estate Corporation
Limited & Others Vs. SEBI, (2012) 10 SCC 603 (Five-
Judge Bench)(paras 31 & 32)

'Face Book' as a public forum facilitates
expression of public opinion : Face Book is a public
forum and it facilitates expression of public opinion.
Posting of one's grievances against machinery even on
govt. face book page does not buy itself amount to
criminal conduct. A citizen has right to expression under
Article 19(1)(a) & (2) of the Constitution of India. See :
Manik Taneja Vs. State of Karnataka, (2015) 7 SCC 423.

Newspaper reports only as hearsay evidence
: Newspaper reports would be regarded as only hearsay
evidence and cannot be relied upon due to bar of Section
60 of the Evidence Act. See :

(i) Joseph M. Puthussery Vs. T.S. John, AIR 2011
SC 906.

Focus

(ii)) Laxmi Raj Shetty Vs. State of T.N., AIR 1988 SC
1274.

(iii) Quamarul Ismam Vs. S.K. Kanta 1994 Supp. (3)
SCCs.

Object of order of court postponing
publication of court proceedings is to ensure fair
trial: The postponement order is a neutralising device
evolved by the courts to balance the interests of equal
weightage viz. freedom of expression vis-a-vis freedom of
trial in the context of the law of contempt. Such orders of
postponement, in the absence of any other alternative
measures such as change of venue or postponement of
trial, satisfy the requirement of justification under Article
19(2) of the Constitution and they also help the courts to
balance the conflicting societal interests of right to know
vis-a-vis another societal interest in fair administration
of justice. See : Sahara India Real Estate Corporation
Limited & Others Vs. SEBI, (2012) 10 SCC 603 (Five-
Judge Bench)(paras 31& 32)

Postponement of publication of court
proceeding not to be forever but for limited
period: Publicity postponement orders should be seen
in the context of Article 19(1)(a) of the Constitution not
being an absolute right. Such orders of postponement
should be ordered for a limited duration and without
disturbing the content of the publication. See: Sahara
India Real Estate Corporation Limited & Others Vs.
SEBI, (2012) 10 SCC 603 (Five-Judge Bench)(paras 31 &
32)

Right to approach the High Court/Supreme
Court for restriction against publication of court
proceedings : An accused or an aggrieved person, who
genuinely apprehends on the basis of the content of the
publication and its effect, an infringement of his/her
rights under Article 21 of the Constitution to a fair trial
and all that it comprehends, would be entitled to
approach an appropriate writ court and seek an order of
postponement of the offending publication/broadcast or
postponement of reporting of certain phases of the trial
(including identity of the victim or the witness or the
complainant), and the court may grant such preventive
relief, on a balancing of the right to a fair trial and Article
19(1)(a) rights, bearing in mind the abovementioned
principles of necessity and proportionality and keeping
in mind that such orders of postponement should be for
short duration and should be applied only in cases of real
and substantial risk of prejudice to the proper
administration of justice or to the fairness of trial. See:
Sahara India Real Estate Corporation Limited & Others
Vs. SEBI, (2012) 10 SCC 603 (Five-Judge Bench)(paras

31&32). [ ]
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Railway Compensation Scheme to Victims

the victims are entitled to

compensate according to
the gravity of the injury. The
Ministry of Railways after 19
years have decided to double the
compensation paid so far for the
death or injury to a passenger in
rail accident. The family of a
deceased person in a rail
accident will now get a

I n case of a train accident,

Rupinder Pal .
. . compensation of Rs 8 lakh
Sli%toscg:;ak instead of Rs 4 lakh. A

personsuffering serious
amputation, like loss of a hand
or foot, loss of eye-sight, severe facial disfigurement or
absolute deafness will also get a compensation as said
above.

The concept of 'self-inflicted injury' would
require an intention to inflict such injury and not mere
negligence of any particular degree. The Supreme Court,
in an important judgment delivered (UNION OF
INDIA VS. RINA DEVI) Special Leave Petition (¢)
No. 10223/2018, observed that death or injury in the
course of boarding or de-boarding a train will be an
'untoward incident' entitling a victim to the
compensation and the same cannot be denied on the plea
of contribution negligence of the victim. That, a bench
resolved the conflicting views in the matter of quantum of
compensation, definition of passenger and strict liability
in Railway Accident Claims.

Death or injury in the course of boarding or de-
boarding a train will be an 'untoward incident'
entitling a victim to the compensation and will not
fall under the proviso to Section 124A merely on the
plea of negligence of the victim as a contributing
factor.

Mere presence of a body on the Railway premises will
not be conclusive to hold that injured or deceased
was a bona fide passenger for which claim for
compensation could be maintained. However, mere
absence of ticket with such injured or deceased will
not negative the claim that he was a bona fide
passenger.

The compensation will be payable as applicable on
the date of the accident with interest as may be
considered reasonable from time to time on the same
pattern asin accident claim cases.

Interest can be awarded from the date of accident
itself when the liability of the Railways arises up to
the date of payment, without any difference in the
stages.

Railway Claims Tribunal seeking clarification on four
subjects which repeatedly arise before it. The bench then
proceeded to consider these issues:

» Whether the quantum of compensation should be as
per the prescribed rate of compensation as on the
date of application/incident or on the date of order
awarding compensation?

» Whetherthe principle of strict liability applies?

» Whether the presence of a body near the railway
trackis enough to maintain a claim?

> Rateofinterest.

Self-inflicted injury is not mere negligence of any
particular degree. The conflict in views expressed by the
High Court was with regard to the proviso to Section 124A
to the effect that no compensation is payable if a
passenger dies or suffer injury due to the following:

Suicide or attempted suicide by him;
Self-inflicted injury;
His own criminal act;

Any act committed by him in a state of intoxication or
insanity; and

Any natural cause or disease or medical or surgical
treatment unless such treatment becomes necessary
duetoinjury caused by the said untoward incident.

Injury or death because of negligence of the victim
was at par with self-inflicted injury. The court took note
of a judgment of the Bombay High Court which have held
in a case where a hawker died in the course of boarding a
train, that he was not entitled to compensation as it was a
case of 'self-inflicted injury'. The apex court,
disapproving this view, said that the concept of 'self-
inflicted injury' would require intention to inflict such
injury and not mere negligence of any particular degree.
Doing so, would amount to invoking the principle of
contributory negligence which cannot be done in case of
liability based on 'no fault theory'.

That the mere absence of ticket with such injured or
deceased will not neglect the claims that, he was a bona-
fide passenger. Initial burden will be on the claimant,
which can be discharged by filing an affidavit, of the
relevant facts and burden will then shift on the Railways.
The issue can be decided on the facts shown or the
attended circumstances. This will have to be dealt with
from case to case on the basis of facts found. The liability
will accrue on the date of the accident on the issue of
compensation payable. The liability will accrue on the
date of the accident and the amount applicable as on that
date will be the amount, recoverable but the claimant will
get interest from the date of accident, till the payment at
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such rate as may be considered just and fair from time to
time. In this context, the rate of interest applicable in
motor accident claim cases then can be held to be
reasonable and fair. That compensation as applicable on
the date of the accident has to be given with reasonable
interest and give effect to the mandate, of beneficial
legislation. And, if compensation as provided on the date
of award of the tribunal is higher than unrevised amount
with interest, the higher of the two amounts has to be
given. That in absence of any specific statutory provision,
interest can be awarded, from the date of accident itself

Focus

when the liability of the Railways arises, up to the date of
payment, without any difference in the stages and that
the legal position in this regard is at par with the cases of
accident claims under the Motor Vehicles Act, 1988.

Hence, in the course of working of railway an
unfortunate incident occurs, then whether or nor there
has been any wrongful act, neglect or default on the part
ofthe railway administration, such accident would entitle
a passenger, who has been injured or the family of a
passenger who has been killed, to recover damages in
respect thereof. |
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Impact of Insolvency and Bankruptcy
code 2016 on Indian Industries.

have led to fast tracking of disposing off the cases

related to insolvency, bankruptcy, liquidation etc.
It's imperative to study and critically examine how the
inception of IBC took place and to also get into the nitty
gritty of the said enactment. Many jurists and lawyers are
of the opinion that it was about time that something like
IBC came into action and it was the need of the hour. But
first things first, what is Bankruptcy, Insolvency and why
do we need a consolidated code for the same? Another
point worthy question that arises is why do we need to
modernise the laws for bankruptcy and insolvency; is it
because the old laws proved to be redundant?

r I Yhe growing world trend and rapid globalisation

Whatisinsolvency and Bankruptcy?

The Black's Law Dictionary defines the work
“Bankrupt” as the state or condition of a person who is
unable to pay its debt as they are or has become, due. The
condition of one whose circumstances are such that he is
entitled to take the benefit of the federal bankruptcy laws.
The term includes a person against whom an involuntary
petition has been filed, or who has filed a voluntary
petition. The state of insolvency on the other hand is the
condition of a person or a business that is insolvent; an
inability or lack of means to pay debt. Such a relative
condition of persons or entity's assets and liabilities that
the former, if all made immediately available, would not
be sufficient to discharge the latter.

Under bankruptcy law, the condition of a person or
firm that is unable to pay debts as they fall due, or in the
usual course of trade or business and financial condition
such that businesses or persons debts are greater than
aggregate of such debtors' property at a fair value. Hence
to have an effective and adequate framework for
insolvency and bankruptcy, the Central Government
proposed this legislation, entitled 'the Insolvency
Bankruptcy code 2015' which was introduced by Ministry
of Finance, Mr Arun Jaitley in Lok Sabha on 21.12.2015.

Several pressing concerns with regard to IBC will be
answered in this article. We also need to lay emphasis on
how this enactment has been a game changer in the
Indian market. No longer will the hegemony lie with only
the shareholders, and debt holders.IBC has paved way to
a power shift into the hands of the creditor. It can be
expected that a creditor with a default of a mere 1 lakh,
can roll the company into liquidation. Before IBC came
into existence it used to take companies approximately 4-
5years to dissolve its operations.

The IBC envisages filing of Corporate Insolvency
Resolution Process (hereinafter referred to as “CIRP”) by

Dev P. Bhardwaj
High Court of Delhi

the Corporate Debtor, Financial Creditor and
Operational Creditor. However, in neither of the said
proceedings, time frame for filing of CIRP has been
provided. It is imperative to point out that the IBC is
silent on the time period within which a petition for
insolvency resolution is required to be filed. Some
landmark cases in the Supreme Court related to IBC will
also be examined and hence will facilitate in giving us a
clear overview of whether or not the enactment has in
anyway been detrimental to the well being of the
corporate dealing or if it has indeed been a game changer
and has eased the burden as well as quickened the pace of
disposing off the cases and whether due to the power
shift, it has given an equal authority to the creditor to file
forliquidation ifhe has been a defaulter. Its inception has
not been an easy task and a number of obstacles had to be
dealt with, especially certain areas of functioning and
laws that come in the periphery of bankruptcy.

Underlying Features of the code:

The code creates time-bound processes for
insolvency resolution of companies and individuals.
These processes will be completed within 180 days .If
insolvency cannot be resolved, the assets of the
borrowers may be sold to repay creditors.

The resolution processes will be conducted by
licensed insolvency professionals. The insolvency
professionals will be members of insolvency
professional agencies.IPA will also furnish
performance bonds equal to the assets of a company
under insolvency resolution.

Information utilities will be established to collect,
collate and disseminate financial informational to
facilitate insolvency resolution, which means a
transparent form of exchange of information will
take place.

The National Company Law Tribunal will adjudicate
insolvency resolution for companies. The Debt
Recovery Tribunal will adjudicate insolvency
resolution for individuals.

The insolvency and Bankruptcy board of India will be
set up to regulate functioning of IP'S, IPA's, and IU's.

The increased powers given to the Reserve Bank of
India (RBI) to clean up asset quality, and to intervene
in banks at an earlier stage when risks build,
represents an important positive step toward
ensuring a healthy banking system in the future as far
asIBCisconcerned.
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The limitation of the state laws was in a way, a direct
impact of IBC.

A newfound inception of the insolvency and
bankruptcy board of India came into existence
through the channel of IBC.

One peculiar aspect of the code is that the National
Company Law Tribunal (NCLT) cannot approve a
resolution plan unless it is satisfied that the plan is
fully compliant with existing laws (although it is not
clear how this is supposed to tie in with the
overriding nature of the code).

This act takes precedent over the DRT and
SARFEASI ACT ininsolvency related issues.

IBC has specified a time bound process of 180 days
with an extension period of 9o days after the
appointment of Resolution Professional.

Although India has taken initiatives in improving its
position in both the World Bank's ease of doing business
and also the World Economic Forum's Competitive
Index, India still performs poorly on the time taken for
debt resolution not only in comparison with the
developed G7 countries but also in comparison with other
BRICS countries.In the current scenario, NPA's of Indian
Banks stand at INR 9.99 trillion being one of the biggest
challenges faced by the Indian Economy. The
implementation of IBC has brought in to main objectives
which need to be considered; firstly, time bound process
and efficient resolution and secondly, maximize the value
of recovery of stressed assets.

Certain moratoriums in other peripheral enactments
would now be looked after by the said code. One of the
major boons IBC has given is its time restricted
resolution process, thereby fast tracking its functioning
etc.What we have gathered so far is that due to the
growing trend and a fast paced working of the society, it
hasledtothisact.

NPA and its folly:

Banks give loans and advances to borrowers. Based
on the performance of the loan, it may be categorized as:

(1) A standard asset (a loan where the borrower is
making regular repayments),

Or (ii) anon-performing asset.

NPAs areloans and advances where the borrower has
stopped making interest or principal repayments for over
9o days.

Further, recently there have also been frauds of high
magnitude that have contributed to rising NPAs.
Although the size of frauds relative to the total volume of
NPAs is relatively small, these frauds have been
increasing, and there have been no instances of high
profile fraudsters being penalised.

The measures taken to resolve and prevent NPAs can
broadly be classified into two kinds — first, regulatory
means of resolving NPAs per various laws (like the
Insolvency and Bankruptcy Code), and second, remedial

Point of view

measures for banks prescribed and regulated by the RBI
forinternal restructuring of stressed assets.

The Insolvency and Bankruptcy Code (IBC) was
enacted in May 2016 to provide a time-bound 180-day
recovery process for insolvent accounts. Under the IBC,
the creditors of these insolvent accounts, presided over
by an insolvency professional, decide whether to
restructure the loan, or to sell the defaulter's assets to
recover the outstanding amount. If a timely decision is
not arrived at, the defaulter's assets are liquidated.
Proceedings under the IBC are adjudicated by the Debt
Recovery Tribunal for personal insolvencies, and the
National Company Law Tribunal (NCLT) for corporate
insolvencies. 701 cases have been registered so far and
176 cases have been resolved as of March 2018 under the
IBC.

Whatled to therisein NPAs?

Some of the factors leading to the increased
occurrence of NPAs are external, such as decreases in
global commodity prices leading to slower exports. Some
are more intrinsic to the Indian banking sector.

A lot of the loans currently classified as NPAs
originated in the mid-2000s, at a time when the economy
was booming and business outlook was very positive.
Large corporations were granted loans for projects based
on extrapolation of their recent growth and performance.
With loans being available more easily than before,
corporations grew highly leveraged, implying that most
financing was through external borrowings rather than
internal promoter equity. But as economic growth
stagnated following the global financial crisis of 2008,
the repayment capability of these corporations
decreased. This contributed to what is now known as
India's Twin Balance Sheet problem, where both the
banking sector (that gives loans) and the corporate sector
(that takes and has to repay these loans) have come under
financial stress.

When the project for which the loan was taken started
underperforming, borrowers lost their capability of
paying back the bank. The banks at this time took to the
practice of 'ever greening', where fresh loans were given
to some promoters to enable them to pay off their
interest.

Noteworthy Provisions of the Insolvency and
Bankruptcy Code 2016.

Who can initiate corporate insolvency?
a) Chapteriisection 6 provides for:

Persons who may initiate corporate insolvency
resolution process.

Where any corporate debtor commits a default, a
financial creditor, corporate creditor or the corporate
debtor itself may initiate corporate insolvency resolution
process in respect of such corporate debtor in the manner
asprovided under the chapter.

So it basically means that where a corporate debtor
has defaulted in paying a debt that has become due and
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payable but not repaid the corporate insolvency
resolution process may be initiated in the manner as
provided in the section .Early recognition of financial
distress is very important for timely resolution of
insolvency. Financial creditors are those creditors to
whom a financial debt is owed. The corporate debtor can
initiate the insolvency resolution process once it has
defaulted on a debt. Operational creditors are also
permitted to initiate the insolvency resolution process.
This will bring the law in line with international practices,
which permit unsecured creditors to file for the initiation
of insolvency resolution proceedings.

a) Sternness of section 29A of the insolvency
and Bankruptcy Code.

One of the primary objectives of the Insolvency and
Bankruptcy Code, 2016 is to facilitate the adoption of a
resolution plan for the corporate debtor. The resolution
plan is to serve as a benefit to not only the creditors but
also to the already stressed corporate debtor. Originally,
section 5(25) of the Code defined a resolution applicant
as any person who submits a resolution plan to the
resolution professional and section 5(26) defined a
resolution plan as a plan proposed by any person for
insolvency resolution of the corporate debtor as a going
concern. The said definition of the resolution applicant
did not prescribe any specific criteria or qualification,
due to which any party including the promoters of the
corporate debtor or any related party could propose a
resolution plan. This scheme of things was, thereafter,
criticized on the basis that the wide scope permitted by
the Code served as a loophole for recalcitrant
(uncooperative) promoters to gain a back door entry to
the management of the corporate debtor.

With a view to curb the said loophole, the
Government brought forth the Insolvency and
Bankruptcy Code (Amendment) Ordinance, 2017 and
later the Insolvency and Bankruptcy Code (Amendment)
Act, 2018 wherein section 29A was inserted into the
Code. Section 29A laid down a broad range of
disqualifications for a person to be an eligible resolution
applicant. Further, section 5(25) has been amended to
read that a resolution applicant is one who submits a
resolution plan to the resolution professional upon an
invitation made under section 25(2)(h). Section 25(2) (h)
was amended to the effect that the resolution
professional invite resolution plans from such applicants
who fulfil the criteria laid down by the resolution
professional with the approval of the committee of
creditors keeping in consideration the complexity and
the scale of business of the corporate debtor.

Therefore, a prospective resolution applicant in
order to be eligible to submit a resolution plan shall not
only meet the criteria laid down by the resolution
professional under section 25(2)(h) but shall also not fall
under any of the categories laid down by section 29A for
disqualification. The NCLT, Delhi dealt also with the
provisions of Section 255 of IBC to say that the said
provision has amended various Sections of the

Companies Act, 2013. However, Section 433 of the
Companies Act, 2013 remain unamended.

CHANGES BROUGHTIN BY 2018 ORDINANCE.
I) Homebuyers — As Financial creditors.

The 2018 Ordinance has revised the meaning of
'money related obligation' to incorporate sums raised
from ‘allottees' in regard of a land venture (as
characterized under the Real Estate (Regulations and
Development) Act, 2016 (RERA)). In like manner,
homebuyers will presently be qualified for a seat on the
committee of creditors (CoC) of the corporate debtor
person. Notwithstanding, given the expansive number of
homebuyers for an undertaking, they will be treated as a
class of creditors and be spoken to in the CoC by an
'approved delegate' to be named by the National
Company Law Tribunal (NCLT). It is significant that
Section 18 of RERA bears allotters the privilege to
Demand a discount of the whole sum progressed by the
allottee (alongside interest at the recommended rate); or
be paid advance (by the advertiser/designer) for each
long stretch of deferral till possession is given over. In
bankruptcy procedures, all things considered, the
allottees (even where they have not pulled back from the
agreement) may document their cases for the whole
development sum and accumulated premium. In such
cases, it should be considered if, by virtue of documenting
of such cases (for example for the development paid), the
allotters would be deemed to have call off the deal from
the undertaking and if their case against the corporate
account holder can be constrained to fiscal cases just(for
example the development sum and interest).Some
milestone decisions given by the incomparable court
allowing help to home purchasers is — Supertech, ,Jaypee
Infratech, Amrapali- the SC has observed that it couldn't
care less if the organization is dead, broke or bankrupt,
these defaulting organizations will start the refund as
soon asithadrolledin.

An unavoidable hiccup in the way of a
homebuyer.

Although the act has come as a relief, if not instant for
a homebuyer, it's still unclear whether he is a secured or
an unsecured financial creditor and the provision doesn't
really give clarity as to when the homebuyer becomes a
secure creditor or an unsecured creditor. The biggest
roadblock in the way of a homebuyer is the fiasco of a
third party interest. Many homebuyers have booked flats
by taking loans from the banks.

The general practice these banks follow while giving
loans is that they enter into a tripartite agreement with
both the homebuyer and the developer.

By entering into such loan -cum -tripartite
agreements with the banks, the homebuyers are actually
creating third party interests in favor of the banks and are
actually subrogating his rights in favor of the banks. In
one such case with similar situation, NCLT Allahabad
[Ajay Walia V. M/s. Sunworld Residency Private Limited,
CP (IB) 11/ALD/2018] held that the homebuyer who has
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subrogated his rights in favor of banks cannot be treated
as afinancial creditor.

The homebuyers need to be wary of the fact that if
they will enter into such tripartite loan agreements while
booking a flat, they no longer will be treated as financial
creditors and it would adversely affect their rights to
initiate a corporate insolvency process against the
developer.

Many homebuyers are continuing to pay EMIs for the
loans they took from the bank for their flat. This aspect of
creating third-party interests in favor of the bank and
continuing to pay EMI's for the flats whose possession
they have not really gotten well and certainly requires a
further scrutiny in the Courts of law in the background of
the amended Code.

Furthermore, it has yet to be seen how effective the
participation of the homebuyers in the committee of
creditors would be and their contribution in assessing
and approving resolution plans.

We also know that this may be amended sooner
rather than later but as of now it's stagnant and of no help
to the homebuyer in its entirety. Given the nature of this
enterprise it may not really come as a relief because of the
unclear provision of the act which needs to be dealt with
soon.

2. Moratorium Not to Apply to Guarantors.

The 2018 Ordinance has clarified that the
moratorium (an order of stay, or ban) imposed by the
NCLT under Section 14(1) (at the time of admission of an
insolvency application) will not apply to guarantee
contractsin relation to the corporate debtor's debt.

3. Additionally, Section 61(3) of the IBC has been
amended to ensure that the NCLT (which hasjurisdiction
over the insolvency resolution of the corporate debtor)
will also have jurisdiction over the insolvency resolution
of the corporate guarantor (irrespective of the
jurisdiction (within India) where the corporate guarantor
may have been incorporated in). This provision
previously only covered personal guarantors.

4. Lowering of Committee of Creditors Voting
Thresholds.

Previously, all decisions of the CoC needed to be
approved by 75% of the voting share of the CoC members.
This threshold has now been lowered to 51% except for
the following requirements:

90% approval for withdrawal of an insolvency
application post admission by the NCLT (dealt with in
more detail below).

66% approval for resolutions:

(i) Approving extension of the corporate insolvency
process beyond 180 days;

(ii) Relating to matters listed out under Section 28 of the
IBC;

(iii) Approving a resolution plan; and
(iv) Replacing a resolution professional.

Point of view

5. Post Admission Withdrawal

Following the Supreme Court's decisions to permit
withdrawal of insolvency proceedings post admission (by
using its inherent powers under Section 142 of the
Constitution of India) on a case specific basis, the 2018
Ordinance has introduced Section 12A permitting the
NCLT to now allow insolvency proceedings to be
withdrawn provided it has the consent of 90% of the
voting share of the CoC members. Certain additional
conditions (for withdrawal) have also been prescribed
under the regulations

I. Hastheimpactbeen positive on the banks?

The government believes that the Insolvency and
Bankruptcy Code has started to show positive results as
there is improvement in Non-performing Assets (NPAs)
problem that the most banks, especially the public sector
banks, are facing. Attributing the success to IBC, it has
been seen that the decline in NPA's and improvement in
the recoveries is partly because of the resolutions that
have taken place under the new IBC and partly because
the promoters of the defaulting companies have been
barred to participate in the bidding of their own firms.

Recoveries are also picking up because those debtors
who fear that they are likely to cross the red line are
paying up in anticipation that IBC process may start.
Because once the IBC process starts, Section 29A comes
into force. The unintended consequence of Section 29A is
that potential defaulters would not want to be potential
defaulters.

As a consequence of resolutions through IBC, and
fear of Section 29A, the PSU banks are now expecting to
recover loans worth Rs 1, 80,000 Crore in the current
financial year compared to Rs 74,562 Crore in the last
financial year.

The total bad loans in the system were estimated to
be above Rs 12 lakh Crore. According to rating agency
India Ratings, around 45 per cent of total bad loans of Rs
10.2 lakh Crore pertaining to the top 500 debt heavy
corporate is said to have been likely to be resolved by the
end of 2018 under the IBC, while the balance is to be
resolved largely during 2019. The agency further expects
Rs 4.2 lakh of the total stressed debt to become
sustainable as the outcome of the resolution process by
theend of 2019.

Insolvency and bankruptcy code 2016 was enacted
because the earlier legislations were lopsided and favored
the corporate debtors resulting into huge outstanding
debts to banks and financial institutions. Say for
example, according to section 22 of the Sick Industrial
Companies (Special Provisions) Act, 1985, the protection
also extended to the guarantors and therefore, creditors
could not proceed against the guarantors if the debtor
company was declared 'sick' under the said Act. The IBC
further facilitates the resolution of corporate bankruptcy
in a time bound manner. Whereas the other laws of
bankruptcy and liquidation under Companies Act, 2013
or SARFAESI Act, 2002 merely introduced the term
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'creditor’ or 'debt’, without any classification thereof, the
IBC on the other hand has introduced new and distinct
concepts of Financial Creditor and Operational Creditor
where the banks and final institutions come under the
first category.

Therefore, going by the definitions of Financial
Creditor and Operational Creditor as given in the IBC, the
debts also fall into two categories. They are financial debt
and operational debt. Before proceeding with the
applications under the provisions of the Code, the
Tribunal first determines whether the debt falls within
the definition of Financial Creditor or Operational
Creditor as provided under the IBC.

Changes that Banks Require.

Banks and non-banking finance companies (NBFCs)
have sought multiple amendments to the IBC. These
include exempting corporate debtors from bankruptcy
proceedings under the ambit of the Insolvency Code in
cases where banks have already initiated proceedings
under the SARFAESI Act and also in cases where final
order and recovery certificates have been issued by the
debt recovery tribunals (DRT) in favour of banks and
financial institutions.

Bankers fear that if a bankruptcy proceeding is
initiated against a defaulter company, a moratorium of
270 days would kick in as per the provisions of the IBC,
while the proceedings under the debt recovery tribunal
and SARFAESI Act remain suspended, thereby
hampering the recovery and rehabilitation of such
companies.NBFCs have written to the government that
they should be treated as financial creditors and be given
voting rights in approving a resolution plan for a
defaulter company. At present, Section 14(1)(c) of IBC
clearly provides that during the insolvency resolution
process, as defined in the code, the code takes precedence
over the DRT and The Securitization and Reconstruction
of Financial Assets and Enforcement of Security Interest
(SARFAESI) Act. Another demand of banks is that loan
haircuts taken by them should not be treated as profit,
ensuring that no preference is given to government
departments under moratorium.

Landmark Judgments of the Supreme Court.

a) Macquarie Bank Limited v. Shilpi Cable
Technologies Limited (Supreme Court),
2017.

The said appeal raised two imperative questions:

I. Whether in relation to an operational debt, the
provision contained in Section 9(3)(c) of the Code is
mandatory?

— A fair construction of Section 9(3)(c), in consonance
with the object sought to be achieved by the Code, would
lead to the conclusion that it cannot be construed as a
threshold bar or a condition precedent.

ii. Whether a demand notice of an unpaid operational
debt can be issued by alawyer on behalf of the operational
creditor?

— “Section 8 of the Code speaks of an operational creditor
delivering a demand notice. It is clear that had the
legislature wished to restrict such demand notice being
sent by the operational creditor himself, the expression
used would perhaps have been “issued” and not
“delivered”. Delivery, therefore, would postulate that
such notice could be made by an authorized agent. It is
clear, therefore, that both the expression “authorized to
act” and “position in relation to the operational creditor”
go to show that an authorized agent or a lawyer acting on
behalf of his client is included within the aforesaid
expression.”

b) Mobilox Innovations Private Limited v.
Kirusa Software Private Limited (Supreme
Court), 2017.

What are the requisite elements necessary to trigger the
code?

Section 9(1) contains the conditions precedent for
triggering the Code insofar as an operational creditor is
concerned. The requisite elements necessary to trigger
the Codeare:

I. occurrence of a default;

ii. Delivery of a demand notice of an unpaid operational
debt or invoice demanding payment of the amount
involved; and

iii. the fact that the operational creditor has not received
payment from the corporate debtor within a period of 10
days of receipt of the demand notice or copy of invoice
demanding payment, or received a reply from the
corporate debtor which does not indicate the existence of
a pre-existing dispute or repayment of the unpaid
operational debt.

—The confirmation from a financial institution that there
is no payment of an unpaid operational debt by the
corporate debtor is an important piece of information
that needs to be placed before the adjudicating authority,
under Section 9 of the Code, but given the fact that the
adjudicating authority has not dismissed the application
on this ground and that the appellant has raised this
ground only at the appellate stage, we are of the view that
the application cannot be dismissed at the threshold for
want of this certificate alone.

¢) Alchemist Asset Reconstruction Company
Limited v. M/s Hotel Gaudavan Private
Limited.

An arbitration proceeding cannot be started after
imposition of moratorium and that that the effect of
Section 14(1) (a) is that the arbitration that has been
instituted after the aforesaid moratorium is non est (Non
est factum is a defense in contract law that allows a
signing party to escape performance of an agreement
which is fundamentally different from what he or she
intended to execute or sign) in law.

d) Nikhil Mehta & Sons & Ors. v. M/s AMR
Infrastructure Ltd.

(NCLT DELHI), C.P NO (ISB)-03(PB)/2017, decided on
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23.01.2017.

In this case the NCLT has ruled that a purchaser of real
estate, under an 'Assured-Return' plan, would be
considered as Financial Creditor for the purposes of IBC
and is, therefore, entitled to initiate corporate insolvency
process against the builder, in case of non payment of
such Assured/Committed return' and non delivery of
unit.NCLAT further went on to rule that the debt in this
case was disbursed against the consideration for the time
value of money which is the primary ingredient that is
required to be satisfied in order for an arrangement to
qualify as Financial Debt and for the lender to qualify as a
Financial Creditor' under the scheme of IBC.

e) K.S.Rangasamyv. State Bank ofIndia, 2018.

It was observed that if the corporate debtor is ready to pay
the total amount with interest as the requirement deems
then it will be open to the financial creditor to settle the
dispute. If the Resolution Applicant proposes lesser
amount and more time than the amount and time
proposed by the appellant. In such case, it will be also
open to the concerned person to move before an
appropriate forum to make the settlement absolute. If the
offer of the promoters is better than the resolution plan,
leeway has been provided to approach the appropriate
forum to get the settlement recorded.

f) Indian Overseas Bank & Ors. v. Kamineni
Steel & Power India Private Limited

The Hyderabad bench of the NCLT, in an insolvency
petition against Kamineni Steel & Power India, allowed a
resolution plan approved by 66.67% of its committee of
creditors. The Hyderabad NCLT said in its order that
Section 30 (4) does not say whether such percentage is
out of the total voting share of the financial creditors or
those present during meetings of the CoC. “Since IBCis a
new code and still evolving, the above percentage has to
be read with various circulars issued by the Reserve Bank
of India” it observed. The National Company Law
Appellate Tribunal (NCLAT) has struck down an order
passed by the bankruptcy court that approved a
resolution plan for Kamineni Steel & Power despite the
fact that it failed to receive the mandatory 75 per cent vote
share, a pre-requite according to the Insolvency and
Bankruptcy Code (IBC) to get the plan endorsed by the
court.

g) JK Jute Mills and co vs. Surendra Trading co
2017

Petition was filed against inability to pay dues, Relief
by way of status quo was granted, and an appeal was filed
against the order of NCLT. The point of contention
remained whether appeal would be allowed. It was held
that the object behind the time period prescribed under
code is to prevent the delay in hearing the disposal of the
cases.NCLT could not ignore the provisions of the code.
But in appropriate cases, for the reasons to be recorded in
writing it should be admitted or rejected, the petition
after the time period prescribed under section 7 or
section 9 or section 9 or section 10.Such provisions is in

Point of view

procedural in nature, a tool of aid in expeditious
dispensation of justice ad is directory. The time was the
essence of the code and all the stakeholders, including the
Adjudicating authority had unnecessarily adjourned the
case from time to time, which was against the essence of
the code. Application was defective and not admitted
within the specified time. Even if it was presumed that
additional time was to be granted to the operational
creditor, the defects had not been removed within time.
Hence, appeal was hereby allowed and directed to the
adjudicating authority to reject the petition.

h) Jagmohan Bajaj v Shivam Fragrances Ltd
2018.

It was contested on the initiation of corporate
insolvency resolution process by financial creditor-
Admission of petition in respect of non repayment of
financial assistance. Ground of pendency of application
under sections 241 and 242 of the companies' act 2013
before Tribunal was raised in appeal whether IBC having
Overriding effect on any other law as mandated under
section 238. IBC is a special law having overriding effect
on any other law as mandated, therefore statutory
process could not be made subservient to adjudication of
an application under sections 241 and 242 of the
companies act 2013, thus appeal filed by shareholder of
the corporate debtor against admission of petition under
section 7 was dismissed. Financial creditor granted
financial assistance to corporate debtor, but the
corporate debtor had committed default in repayment of
the financial assistance. It was held that the shareholders
had neither disputed the factum owing the debt to the
financial creditor nor assailed the order of admission of
the petition under section 7 on the ground that the debt
was not payable. Statutory right of the financial creditor
satisfying requirement of section 7 to trigger insolvency
resolution process could not be made subservient to
adjudication of an application under sections 241 and
242 of the companies act 2013.Hence the appeal was
dismissed.

I) Innoventive industries Ltd v ICICI Bank ltd
2017

This case was used to refer in the Jagmohan Bajaj v
Shivam Fragrances Ltd.It was contested on initiation of
corporate insolvency resolution process by financial
creditor. All liabilities were suspended as per
notifications of the state government. It was held that the
corporate debtor only raised the plea of suspension of its
debt under the Maharashtra act which, therefore was that
no debt was due in law. The adjudicating authority
correctly referred to the non-obstante clause in section
238 and arrived at a conclusion that a notification under
the Maharashtra act would not stand in the way of the
corporate insolvency resolution process under the code.
Hence the Tribunal rightly admitted the application
initiation of corporate insolvency resolution process.

j) Cheran Properties Ltd. vs. Kasturi and Sons
Ltd & Ors. Civil Appeal 10025/2017 decided
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Point of view

The court held that since the award postulates a
transmission of share to the Claimant, the directions
contained in the award can be enforced only by moving
the tribunal for rectification in the manner contemplated
inlaw.

k) Alchemist Asset Reconstruction Company
Limited v. M/s Hotel Gaudavan Private Limited
&Ors (SC) Civil Appeal no 16929 of 2017

The Supreme Court held that an arbitration
proceeding cannot be started after imposition of
moratorium. Further, it was held that the effect of Section
14(1)(a) of the IBC is that the arbitration that has been
instituted after the aforesaid moratorium is non est. in
law.

1) Brilliant Alloys Private vs. Mr. S. Rajagopal
&Ors, Special Leave to Appeal (C) No(s)-
31557/2018 decided on 14.12.2018.

In this case an application was filed by the Resolution
Professional of the corporate debtor before NCLT for
withdrawal of CIRP on the ground that all claims of
operation and financial creditors of the corporate debtor
are settled.However,the application for withdrawal was
filed under Section 60 (5) of the IBC instead of Section
12A because the settlement happened after the issue of
invitation for expression of interest under regulation 36A
of CIRP Regulation.NCLT Chennai dismissed the
application on the ground that since regulation 30A
imposes condition for withdrawal application that it has
to be filed before invitation for expression of interest;
NCLT cannot pass an order allowing the withdrawal
ignoring the conditional clause.

m) Surendra Trading Company v. Juggilal
Kamlapat Jute Mills Company Limited and
others (SC), Civil Appeal No.8400 of 2017
decided on September 19, 2017.

At the outset, the Supreme Court held that the
mandate of sub-section (5) of section 9 or sub section (4)
of section 10 is procedural in nature, a tool of aid in
expeditious dispensation of justice and is directory. It
was further held that provision f removing the defects in
an application within seven days is directory and not
mandatory in nature. The court clarified that while
interpreting the provisions to be directory in nature, if the
objections are not removed within seven days, the
applicant while refilling the application after removing
the objections, file an application in writing showing
sufficient case as to why the applicant could not remove
the objections within seven days.

n) Sandeep Kumar Gupta resolution
Professional v Stewarts & Lloyds of India Ltd.
&Anr. Company Appeal (AT) (Insolvency)
No.263 of 2017decided on 28.02.2018.

The NCLAT ruled that Resolution Professional's
performance did not amount to misconduct, but as the
Adjudicating Authority was not satisfied with the
performance of the RP, it was well within its jurisdiction
toengage another person as RP or Liquidator.

o) Rajputana Properties Pvt.Ltd. v. UltraTech
cement Ltd & Ors Civil Appeal no 10998 of 2018.

The Supreme Court upheld the order passed by the
NCLAT that approval of the NCLT is not a mere
requirement/formality. Even though the NCLT is not
permitted to alter the terms of the plan, the ultimate
authority to approve or reject a plan vests with NCLT and
fort that it should consider the following aspects: (i)
whether the plan complies with the requirements of
Section 30(2)? (ii) Whether the plan is fair and equitable
or there is any unjust discrimination not envisaged in
law? (iii) Whether the plan adheres to the object of the
code i.e. maximizes the value of assets and balances the
interests of all the stakeholders? Only if the aforesaid
questions are answered in satisfactory, the plan is
confirmed, if not the NCLT may deny its confirmation.

p) Shah Bros Ispat Pvt. Ltd v. P. Mohan raj & Ors.
2018 SCC Online NCLAT 415 decided on
31.07.2018.

The NCLAT held that Section 138 of the N.I Act is a
penal provision which empowers the court of competent
jurisdiction to pass order of imprisonment of fine, which
cannot be held to be proceeding of any judgment, decree
of money claim. It was further concluded that imposition
of fine cannot be held to be a money claim or recovery
against the corporate debtor nor order of imprisonment,
if passed by the court of competent jurisdiction on the
directors, they cannot come within the purview of Section
14 of the I &B Code, 2016. Hence no criminal proceedings
are covered under Section 14 of the IBC

q) Transmission Corporation of Andhra Pradesh
Limited vs. Equipment Conductors and Cables
Limited Civil Appeal No. 9597 of 2018 decided on
23.10.2018

In this case the NCLAT without discussing the merits
of the case and also without stated how the amount was
payable, given wielded threat to the Appellant by giving a
one chance, 'to settle the claim, failing which this
Appellate Tribunal may pass appropriate orders on
merit'. The Supreme Court relied on the decision in
Mobilox case and held that while examining an
application under Section 9 of the Act, the Adjudicating
Authority will have to determine (i) Whether there is an
"operational debt" as defined exceeding Rs 1 lakh, (ii)
Whether the documentary evidence furnished with the
application shows that the aforesaid debt is due and
payable and has not yet been paid and (iii) Whether there
is existence of a dispute between the parties or the record
of the pendency of a suit or arbitration proceeding filed
before the receipt of the demand notice of the unpaid
operational debt in relation to such dispute. With these
observations the NCLAT order was set aside.

The way forward.

Some point worthy merits of this act are that, most
loans that land up for in insolvency  proceedings are
likely to have already been restructured by the banks in
the past. The fact that repayment has failed even after
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such restructuring, raise serious questions on the credit-
worthiness of the loaners. Hence, barring promoters of
such companies is only logical. Thus, the ordinance
creates the scope for disqualifying an existing promoter
or including a rank outsider into the bidding process.
Certain drawbacks of this act are The Insolvency and
Bankruptcy Board of India (IBBI) is the regulator, which
was set up under the IBC.But several advisory
committees of the IBBI, entrusted with corporate
insolvency & liquidation, are chaired by several top
corporate leaders. This could be tricky for the credibility
of IBC and the recent ordinance may be misused to defeat
the very objective of penalizing the errant promoter.

Banks will only lose more, if these designs help in
side-tracking loan recovery and aid influential people to
purchase distressed assets at low prices. One of the major
hurdles being faced in speedy resolution of the CIRP
cases is inadequate infrastructure at NCLT, procedural
inefficiencies and legal hurdles. Nearly 6,000 petitions
have been filed under IBC at NCLT until now. To address
this there are only 11 NCLT benches across the country
which are catering to these petitions as well as other
cases. Over the next couple of years we expect a cascading
effect of financial stress on the vendors of some of these
large Insolvent companies and business groups.

There have been several pressing concerns and

Point of view

eyebrows raised with regard to IBC. The most important
one being the appointment of certain corporate leaders as
the members of board committee of IBBI, this has been
criticised thoroughly and questions have been raised with
regard to the credibility of the functioning of the board as
well the implementation of the said code. There have
been talks on whether the board would be able to
maintain transparency and discretion when it comes to
assessing a case and whether or not there would be a
scope of some kind of misuse and manhandling of a case.
One may wonder if the committee members would be
unbiased and would function in a non partisan manner.

However it cannot be denied and it certainly is praise
worthy that the code has raised immense hope of faster
recovery, lesser defaults and a stronger lending and
investment sector in India. Furthermore this code has
also facilitated in a turnaround or turn over, operation of
creditors (whether secure or unsecured).This act has
limited the regulatory aspect, yet has broadened the
scope of how insolvency and bankruptcy could be
consolidated in one statute, providing immense relief to
aggrieved parties like the bank sufferers and it has
impacted the NPA sector tremendously where in the
return of the money has taken place at a praiseworthy
scale. This will most likely go down in history as Mr. Arun
Jaitley'slegacy. [

Continued page no. 9

condemnation of the institution. The Court abdicated its
responsibility to protect the citizen against executive
excesses by exercising the power of judicial review.
Perhaps as a reaction to it, the Court came up with a
series of decisions soon after the Emergency which led
the court to be activist in the matter of individual rights.

Reading Article 14 and 21 together, the Court in
Maneka Gandhi vs. Union of India (1978) 1 SCC
248reversed the position it took in AK Gopalan case and
held that the requirement of non-arbitrariness under
Article 14 meant that the procedure by which a person
could be deprived of life or liberty under Article 21 had to
be just, fair and reasonable and not arbitrary, fanciful or
oppressive; otherwise it would be no procedure at all.

In a similar trend of activism, the Court released
bonded labourers (Bandhua Mukti Morcha Vs. Union of
India (1985) 3 SCC 161) from their bondage who were
working in Sub-human conditions in the stone-quarries.
The locus standi doctrine was expanded to allow public
interest groups to agitate for those denied of their
fundamental rights. The concept of “life” in Article 21 was
interpreted to mean life with dignity and not mere animal
existence. The Directive Principles of State's duty to
workers' health and welfare was read into the right under
Article 21 to give remedies not contemplated under the
law.

What followed thereafter in the matter of
interpreting Article 21 is the production of a vast body of

human rights jurisprudence unknown in judicial history
anywhere in the world. Ordinarily, judges are not
supposed to be indulging in policy making which is the
sole prerogative of the other two branches of
government. With its monopoly of Constitutional
interpretation and its power of judicial review and
authority to do complete justice, the Indian judiciary
slowly became a powerful instrument of policy making as
well. Courts intervened in the absence of executive action
and in cases of legislative vacuum. PIL was the
instrument it used to make inroads to grey areas of
policy. PIL has become a jurisdiction for Constitutional
governance and protection of rights of marginalised
sections. Under thisjurisdiction, relief has been provided
by the courts in the matter of adoption of children,
control of air pollution, prevention of sexual harassment
of women at work places, right to clean environment,
right to education, right to health, right to social security,
right to information, right to die, right to privacy, right to
legal aid, right against illegal detention, right to speedy
trial, right to better prison conditions, right to bail, right
against hand-cuffing, right against custodial violence etc.
Thelist is endless and still growing. Article 21 has become
a fountain-head of a bouquet of rights which makes life
worth living.

The above approach got so institutionalised that no
future Supreme Court will be able to reverse it as it
formed part of human rights jurisprudence of this
country. [ |
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Point of view

The Constitution of India
and Fundamental Duties

rticle 51(A) in part IV, A,
‘fundamental duties’
as inserted in the

Constitution of India by the
Constitution (42nd
Amendment) Act, 1976, vide
section 11 with effect from 3"
January 1977. On the same day
vide section 2(a) the words
SOVEREIGN, SOCIALIST,
SECULAR, DEMOCRATIC,
REPUBLIC were also inserted in
the preamble to the Constitution
of India.

The common belief after such amendment of the
Constitution of India was that in a socialist republic,
fundamental duties of the citizens get preference to
ordinary rights and since, the preamble to the
Constitution of India is being amended describing the
country as ‘socialist’, necessary insertion of fundamental
duties were also made simultaneously.

a2 :
Ashok Kumar Chakrabarti
Senior Advocate
Calcutta High Court

Before coming to the exact provisions of the
fundamental duties in our Constitution, we should go
back to the original Constitution of India, published by
the Constituent Assembly, reflecting a picture of the
preamble as Vedic civilisation: the fundamental rights
with a picture of Lord Ram and the directive principles
and rest with Lord Krishna and Nataraj respectively.
Undoubtedly the Constitution of a country embodies the
basis of governance, rule of law and its implementations,
but on an overall reading of such Constitution the culture
and spirit of the country cannot be overlooked.

The Vedic civilization propagates search for
knowledge, liberation, purification, etc. The great ‘Rishis’
of the country practised in their own lives science,
technology, philosophy, literature, architecture, etc.
apart from the Shrutis and Smritis. If we study their
personal lives we find that even in their household works
they maintained not only their fundamental duties
amongst each other but also upheld duty towards the
nation, the inheritance and indebtedness to the ancient
culture. The concept of fundamental duties therefore has
not suddenly fallen from the heaven and/or so called
socialist belief, but the same owes back as a limb of
society upon the advancement of civilisation. The
‘Atharva Veda’ and the ‘Karmakanda’ of the Vedas are

illustrations of fundamental and/or essential duties to be
performed by the individuals.

The ‘Isha Upanishada’ begins ‘TSHAVASYAMID
SABARNG JATKINCH JAGATANG JAGAT. TENO
TAKTENA BHUNJITHA MA GRIDHA KSHYA
SIDHANAM’ meaning thereby that the universe which
is visible and audible is all pervading, all powerful by God
and same is ‘purna’ and the human beings are to
understand the same and to remember the almighty and
they have to sacrifice their personal interest of narrow
attachment and affection and perform fundamental
duties for enjoyment of the spirit and not to be jealous
about other’s wealth.

The ‘Katha Upanishad’ is a classical example of the
duty of a son towards the father. Even if Nachiketa was
sent to ‘Jom loka’ by Maharshi Uddalak, Nachiketa went
to the place of God of Death (Jom Loka), waited for
Jauma (God of Death) and ultimately obtained 3
blessings from the Jauma and surprisingly the first
blessing he wanted from the ‘Jom Raj’ was that Nachiketa
prayed for forgiving his father who due to his anger has
sent Nachiketa to ‘Jom Loka’ and for such act was
suffering immensely. Nachiketa also prayed for removal
of anger of his father and for affection and of his
recognition upon return to father’s house. This is a classic
example in history of mankind of a son showing his
fundamental/spiritual duty towards a father.

Lord Manu in various examples has categorized
fundamental duties according to knowledge and position
in society. Lord Manu also propagated the fundamental
duties of the Guru’s and the Gurukul’s in Chapter 2 of the
Manusangita. In Chapter 8 of Manusangita, Lord Manu
categorically stated the fundamental duties of the kings
towards the ‘prajas’ and in Chapter 9, Lord Manu
specified the duties of the male and female and the
fundamental duties of the Vaishyas, Shudras and others.
Amongst all this Lord Manu propagated that the
fundamental duties of the Brahmins and Gurus of the
Gurukuls are much more important for the governance of
society and evolution of civilisation and its culture.

In the Ramayana and the Mahabharata we find
detailed examples of the fundamental rights and duties of
both the ‘prajas’ and kings for maintenance of social,
moral and religious order.

Ancient Indian culture has conclusively proved that
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there cannot be any right without performance of duty.
This right is available not only for the King for governance
of the kingdom and society but also of the citizens to live
happily without economic bondage, fear of theft and a
normal and peaceful law and order situation. Similarly
the King had a fundamental duty to look after the welfare
ofthe ‘ prajas’to save them from unnecessary harassment
in the hands of the King’s servants and finally to protect
the country as a whole from foreign aggression and
enemies. The fundamental duties of the ‘prajas’ start
from the families wherein, the parents, the sons,
daughters were all obliged to perform their duties
respectively towards each other by obeying, following
guidance from the parents, by maintaining them in their
old age and for the parents by giving education to their
sons and their upbringing etc. Lord Manu in his
Manusangita propagated that a son is obliged to maintain
the parents in their old age; otherwise the parents are
entitled to maintenance. The ‘Karta’ of the family use to
follow the guidelines of Lord Manu in Chapter 9 of
Manusangita about distribution of wealth, marriage of
daughter and other legal issues as fundamental duties
towards the family and society.

All the ‘prajas’ irrespective of their class and position
had to perform fundamental duties towards the King, the
monarchy and overall society for the integration of the
kingdom and the King use to perform his ‘ Raj Dharma’ by
performing fundamental duties towards the welfare of
‘prajas’. Therefore the term fundamental duty is very
much related to ‘dharma’ and/or moral and/or spiritual
order.

The object of Article 305, 372 and 372A of the
Constitution of India was to adapt the pre-constitutional
laws and customs prevailing in our country on a conjoint
reading of part III of the Constitution of India, part IV the
directive principles of state policy and part IV, A,
fundamental duties, it is clear that the said parts are more
or less related to each other. The fundamental rights of
the citizens of our country are not absolute and there are
restrictions in the enjoyment of such rights and that if it
appears to the court of law that nation’s interest requires
uppermost consideration, vis-a-vis a fundamental right
of a citizen, courts of law will be reluctant to uphold such
fundamental rights, unless of course in a given case the
citizen’s right requires to be upheld for protecting the
citizen from the wrath of civil consequence, vagrancy and
destitution.

Our Constitution echoes the spirit of welfare state
and in welfare state; state is to secure a social order for the
promotion of welfare of people. But the fundamental
duties cast obligations upon each and every citizen which
is mentioned in Article 51A of the Constitution of India
which is as follows:-

Point of view

“51A. Fundamental Duties.-
It shall be the duty of every citizens of India-

(a) toabidebythe Constitution and respect its ideals and
institutions, the National Flag and the National
Anthem;

(b) to cherish and follow the noble ideals which inspired
our national struggle for freedom;

(c) to uphold and protect the sovereignty, unity and
integrity of India;

(d) to defend the country and render national service
when called upon to do so;

(e) to promote harmony and the spirit of common
brotherhood amongst all the people of India
transcending religious, linguistic and regional or
sectional diversities; to renounce practices
derogatory to the dignity of women;

(f) to value and preserve the rich heritage of our
composite culture;

(g) to protect and improve the natural environment
including forests, lakes, rivers and wild life, and to
have compassion for living creatures;

(h) to develop the scientific temper, humanism and the
spirit of inquiry and reform;

(i) tosafeguard publicproperty and to abjure violence;

(G) to strive towards excellence in all spheres of
individual and collective activity so that the nation
constantly rises to higher levels of endeavour and
achievement.

(k) whois a parent or guardian to provide opportunities
for education to his child or, as the case may be, ward
between the age of sixand fourteen years.”

A citizen therefore has no right of freedom of
speech under Article 19 of Constitution of India to speak
against national interest which amounts to sedition and
cannot burn the national flag during the expression of
such freedom of speech, nor can a citizen act against the
sovereignty, unity and integrity of India. These
fundamental duties can be promoted by constitutional
methods and the fundamental duties can be used for
interpreting ambiguous statutes vis-a-vis fundamental
rights of the citizens.

In conclusion it can be safely said that there
cannot be any fundamental right without performance of
fundamental duties which affirms the basic structure of
the Constitution of India along with its directive
principles after insertion of the words ‘socialist, secular’
in the preamble to the Constitution of India in the 42"
Amendment. |
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Exclusion of Creamy Layer

(A note on Jarnail Singh's verdict)

he Constitution Bench of
five Hon'ble Judges of

the Hon'ble Supreme
Court pronounced the verdict on
26'"September,2018. It is
reported in as Jarnail Singh Vs.
Lachhmi Narain Gupta in
(2018) 11 SCALE 530. It is an
unanimousjudgement authored
by Hon'ble Mr. Justice R.F.

Gopal Jha :
Advocate-on-Record Nariman for the Bench.
Supreme Court of India| [SSUE FOR
CONSIDERATION

In M. Nagaraj Vs. UOI; reported in (2006) 8 SCC 212
a Constitution Bench of five Hon'ble Judges propounded
a proposition of law that quantifiable data of
backwardness, inadequacy of representation and
administrative efficiency is required to be collected by the
State to give reservation in promotion to the Schedule
Caste and Schedule Tribe. Without complying the
aforesaid directions, certain States decided to give
reservation in promotion to Schedule Caste and Schedule
Tribe. The matter travelled to Hon'ble Supreme Court.
The correctness of the above proposition of law was
doubted in the light of ruling in Indra Sawhney Vs. Union
of India reported in 1992 Suppl. (3) SCC 217 thus theissue
was referred to the Constitution Bench. In Indra
Sawhney Case nine Hon'ble Judges of Supreme Courtin a
majority by 6 into 9 has upheld the constitutionality of
reservation to Other Backward Classes however, put a
maximum cap of 50%. The above proposition of Nagaraj
(Supra) was not there in Indra Sawhney case. As such the
present Constitution Bench had to consider as to the
whether the proposition of law in Nagraj Case was
required to be revisited.

ARGUMENTS FOR REVISION
CASE

It was the stand of Central Government that
quantifiable data is not required for giving reservation in
promotion to Schedule Caste and Schedule Tribe. The
proposition in Nagraj (Supra) was contrary to Indra
Sawhney Case, which is a decision by nine Hon'ble
Judges of the Supreme Court. It was propounded in Indra
Sawhney case that Schedule Caste and Schedule Tribe (in
short “SC/ST”) under Article 341 and 342 are most
backward class amongst backwards. Once SC/ST is in the
Presidential List they do not need to show it again. On the

OF NAGARAJ

point of Creamy layer, it was the stand of Govt. that once
SC/ST included in the Presidential List under Article 341
and 342 of the Constitution; their position can only be
altered by the Parliament.

ARGUMENTS FOR NO REVISION OF NAGARAJ
CASE

On the contrary it was the stand of other side that
equality is basic feature of Constitution. Nagraj applied
50% cut off criterion and creamy layer. Creamy layer
applied to exclude certain individuals from that class.
There should be no indefinite extension. Article 341 and
342 of the Constitution does not deal with the
reservation. Article 341 and 342 deals to identify those
who may be call SC/ST. Therefore Nagraj need no
revision.

It was also a bone of contention, that the Nagraj Case
is a judgement of a Constitution Bench of equal strength
i.e. five Hon'ble Judges, as such a Constitution Bench of
equal strength cannot overrule Nagaraj case. In case of
difference of opinion, the matter should necessarily be
referred to alarger bench.

COURT'S VIEW

The Constitution Bench briefly touched all the
relevant rulings on the issue. It referred that in Indra
Sawhney Case, Jeevan Reddy, J who authored the
majority view observed that when Article 16 (4) refers to
backward class citizen, it primarily refers to socially
backwards class. Hon'ble Court quoted Keshav Mills Co.
Ltd. Vs. Commissioner of Income Tax reported in (1965)
2 SCR 908, which cautioned upsetting the earlier ruling.
It emphasized that decision of Supreme Court is binding
on all the authorities under Article 141 of the
Constitution. Therefore it affects entire nation, law
should be certain. The Constitution bench in Jarnail
Singh (Supra) taken into consideration that entire
discussion in Indra Sawhney case was of Other Backward
Cass (OBC) not of SC/ST. Exclusion of Creamy layer
therein is with regard to OBC not of SC/ST. Relying on
observation of Krishna Iyer, J in (1976) 2 SCC 310; State
of Kerala Vs. N.M. Thomas it held that whole object of
Reservation is to see backward class citizen move forward
and march hand in hand with other citizen on equality
basis. So without exclusion of Creamy Layer, object of
reservation would not be achieved.

The Constitution Bench in Jarnail Singh (Supra) did
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Point of view

Popularity is Killing Legitimacy

“Media is the most powerful entity on the Earth. They have power to make the innocent guilty and to
make the guilty innocent, and that's power. Because they control the mind of the masses.”

he omnipresent digital

culture has given a

colossal significance to
the information and
communication technology
which has encompassed our
everyday life. One of the key
developments of this technology
is the emergence of Social
Media. The Social Media once
did emerge as a revolutionary
tool which till date has been as
impactful and popular in this
modern, developing world. But,
no one would have ever thought this revolutionary tool
would have the power to make legitimacy subordinate to
popularity and hence galvanized to change the public
opinion. Social Media has elevated a situation where
'likes', retweets' and reaction’ of public will be given an
upper hand over truth and facts. The legitimacy of
content is now a defunct idea, the public over social
media tend to be moving along with the opinion of the
content-writer as well as the reaction of masses over it.
They have long forgotten that there can be multiple non-
static opinions buta singular legitimate fact. The impact
of social media can be seen as and how fake news and lies
get spread like wildfire, toning down the truthfulness and
reality of news. The situation can be very well covered by
the old saying, “Truth is sometimes measured on how
louder and how many times you say it”. The same is the
underlying situation, as much hype a content gets in
Social Media, as will be the deciding factor for it
irrespective of the contents originality.

!

Priyanka Das
Advocate
Supreme Court of India

The popularity on Social Media does not solely refer to
the positivity and the support a content or a piece of
information might be getting, but it also involves
outrageous reactions. The reason attached to it might not
be as outrageous but people feel the sense of insecurity of
not being part of a mass reaction, and hence the
participation. The need to be part of a mass reaction kills
a person's rationality, resulting in lesser or negligible
importance of the legitimacy of the content.The social
media outrage groups are basically divided into the
protestors and the counter protestors, involving hostile
interactions between the two. The said groups tend to
divide the world into good and evil, with no respect to the
legality or actuality, and seek to punish offenders.

- Malcolm X (American Minister& Human Right Activist)

The perils of popularising any news on social media can
be further understood by an example from Rohtak,
Haryana. A video clip went viral in the year 2014, in which
two girls were found beating three men with belts in a
bus, alleging molestation by those men. Within days the
videos took the public with storm, generating a wave of
sympathy and applause for those girls. A criminal
complaint was filed against the men without even
verifying the alleged facts. Later, when the entire
unedited video surfaced, and also with co-passengers
narrating the actual incident it was found that the girls
faked the whole act. The alleged accused men were also
acquitted in 2015, but by then they have been looked
down by the society, they have lost their jobs, respect and
credit. All due to a popular piece of fake news.

The public in general try to access different sources of
internet to stay updated, and Social Media being one such
majorly popular source has a responsibility towards
public to stay as authentic as possible. It has the power
and ability to bring mass revolutions and historic
changes. A good illustration here would be that of
Jasmine Revolution, being the first revolution in history
which emerged in Social platform, in which the power of
social media was seen. In this youth revolution, social
media was the driving force, people were connected and
informed over the revolutionary activities arising in State
of Tunisia, and were hence able to support and
participate in their full expression. The power and
impact of Social Media was thus seen here, the popularity
of a cause, became a revolution, throwing the then
Government of State of Tunisia.

It is an era of media upsurge, giving rise to an absolute
necessity to impose certain legal checks and bounds on
transmission and communication. The miscreant groups
on social media, creating hoaxes and disturbing peace
amongst public are now being investigated by the
respective law enforcement agencies. The owners and
developers of famous social media platforms have been
given a sense of accountability and responsibility to keep
a check on the depraved factors in such platforms. The
public also must start reasoning the fact that not every
vociferous and popular news or trend on Social media
would be true and legitimate. Before being reactive and
judgemental along with the nescient miscreant groups of
social media, one should keep a rational point of view and
search for thelegitimacy of the content. |
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Public Functions and Article 12:
Scope for Widening the Definition of 'State'

“A word in the constitution is not a crystal clear, transparent and unchanging; in the more
important interpretative parts, the constitutional words are the skins of living thoughts which

change with the times and as society changes.”

INTRODUCTION:

Ever since Machiavelli
defined the term 'State' in his
book “The Prince”, the State has
always been scrutinized. The
situation was no different even
after the formation of Indian
Constitution. The words 'State'
and 'Authority' used in Article 12
remain as great generalities of
the Constitution the content of

Sumit Gupta which has been and
Student NUJS continuously supplied by the
Kolkata Court from time to time. The

globalization posited multitude
sources of law by non-state
actors and a pool of private actors coming in the legal
paradigm of the state. Then the debate about the
definition of state being too narrow started which defeats
the purpose for which fundamental rights were
introduced along with the debate that it can be made too
broad so as to include many entities which will make the
proceedings of the courts cumbersome. Ergo, the essence
is to find a right balance which will strikingly serve the
purpose of protecting fundamental rights blended with
the rights of entity and the non-state actors in the Indian
diasporas of jurisprudence.

Itisintheselines, which the author is going to import
the approach of Public functions which was virtually
erased in the Zee Telefims case and on why there is a
pressing need to broaden the definition of state so as to
include sporting federations which not only represent
India but also serve the public functions. In the present
scenario an innovative and liberal approach in tune with
the spirit and fundamental values of the constitution is
the need of the hour.

ANALYSIS OF THETERMS IN ARTICLE 12:

Article 12 uses the term “other authorities” which
opens up a wide range of interpretation which has been
done by the apex court from time to time. It follows the
principle of “ejusdem generis”, which says that “where
general words follow an enumeration of persons or
things, by words of a particular and specific meaning,
such general words are not to be construed in their widest
extent, but are to be held as applying only to persons or
things of the same general kind or class as those
specifically mentioned.” This term, therefore, should be
interpreted in concrete terms that come before it i.e. the
government of Parliament etc.

-Arthur Selwyn Miller
(Social Change and Fundamental Law:
America's Evolving Constitution)

Another term for interpretation is “within the
territory of India or under the control of the Government
of India.” These terms are disjunctive by nature and
ought to be interpreted independently. An entity which is
based in foreign country but controlled by the
government can be termed as State within article 12
whereas an entity which is within the territory but not in
the control of the government can also be treated as a
State within the ambit of this article. Court has
interpreted these terms in the widest possible sense to
include various entities under the term called 'state'.

TWO APPROACHES FOR LEGAL
INTERPRETATION OF ARTICLE 12:

I) Structuralist Approach: this approach identifies
state and those entities which bear near resemblance
to the state. This in turn leads to the idea of those
entities which has been created by the state or the
government has near-complete control over them.

II) Functionalist Approach: This approach identifies
itself with the functions of the government along with
the sovereign power of the State. This also refers to
those entities which can affect Individual guaranteed

rightsin a manner similar to that of the State.

LEGAL INTERPRETATION OF ARTICLE 12 BY
THEAPEX COURT:

The Supreme Court while deciding on the issue of
promotion dispute between some workmen and the
Rajasthan State Electricity Board decided to look into the
preliminary issue whether the Board came within the
purview of Part III, by virtue of being “State” (other
authority) under Article 12. The court looked through the
dictionary meaning of the authority and concluded that
“the expression “other authorities” in Art. 12 will include
all constitutional or statutory authorities on whom
powers are conferred by law.” Justice Shah concurred the
decision with the introduction of 'sovereign power' which
I am going to use in the later part of this article to prove
why sporting federation should be brought into the ambit
of State.

In Sukhdev Singh v. Bhagat Ram the apex court
followed the same principle as was established in the
Rajasthan case. But, the judgment of Justice Mathew is
relevant in this part as he concurred with the judgment
with a different reasoning which heavily tried to blend
both the structural approach and the functionalist
approach. He gave the agency and instrumentality test.
He noted that “large corporations have power and this
power does not merely come from the statutes creating
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them. They acquire power because they produce goods or
services upon which the community comes to rely.” He
strikes a balance between both the approaches and relied
on the benefits for the public.

The concept of 'public functions' was first elaborated
in the case of R.D. Shetty vs International Airport
Authority. The court while discussing the financial and
administrative control told about the importance of
public functions in determining the State. The court
further said, “the public nature of the function, if
impregnated with governmental character or “tied or
entwined with Government” or fortified by some other
additional factor, may render the corporation an
instrumentality or agency of the government.” This case
also adopted the words used by Justice Mathew in Bhagat
Ram case but subsumed it within both the legal and the
functional approaches.

Subsequently in Ajay Hasia vs Khalid Mujib, the
court gave less importance to the functional approach as
compared to the structuralist approach. The court also
gave six features which can be used cumulatively to
determine the State. The Court diluted the functional
aspect of the test, by relegating it to one among six
factors, most of which were directly about governmental
control. The functional test was conspicuously missing
out from the court's analysis and relied heavily on the
deep and pervasive control of the state. In 2002, Justice
Ruma Pal further crystallizes the structuralist approach
and said that “whether in the light of the cumulative facts
as established, the body is financially, functionally and
administratively dominated by or under the control of the
Government. Such control must be particular to the body
in question and must be pervasive. If this is found then
the body is a State within Article 12. On the other hand,
when the control is merely regulatory whether under
statute or otherwise, it would not serve to make the body a
State.”

In Zee Telefilms Ltd. and Anr. Vs. Union of India
(UOI) and Ors., the court totally distanced itself away
from the functionalist approach and thus relying itself on
legal approach to determine State. The court further said
that “Even assuming that there is some element of public
duty involved in the discharge of the Board's functions
even then as per the judgment of this Court in Pradeep
Kumar Biswas that by itself would not suffice for bringing
the Board within the net of “other authorities” for the
purpose of Article 12.”

After this case, it can be concluded that the Indian
legal paradigm of article 12 heavily seek the legal
approach in determining the 'other authority'. Public
function became irrelevant in this inquiry. However, we
must look elsewhere for the solution and bring in the
functionalist approach in determining other authorities.

SCOPE FOR WIDENING THE DEFINITION OF
STATE:

History bereft the truth that what has been held in
dissent was later on turned into the majority opinion
afterwards. Similarly, we will delve into the dissent of
Justice Sinha in Zee Telefims to explore the possible
solution where the sporting federation can be brought
into the ambit of Article 12 through functional approach.
The test can be further be enlarged through public action
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test, nexus test, entertainment test, supplemental
governmental activity test and the importance of the
sport test.

The first question which needs to be gauged is the
nature of functions discharged by these federations. The
sporting federations select a team to represent India in
international matches. The federation makes rules that
govern the activities of the players, umpires and other
persons in sporting activities. Players represent the
Nation through these federations and put on color of
National Flag on their attire. These sporting federations
bear a responsibility of choosing a team and send it to the
international matches. Any person can come and join
these federations to represent India at the International
diaspora which makes it more of a state functions. They
can make or mar a man by their decisions. These are the
functions which ought to be performed by the State.
Further, Mathew J. in his concurring opinion in Sukhdev
Singh's case laid down the public function test. He said
when the functions performed by private bodies could be
identified with state functions, they would become State
Actors in relation to the public functions performed by
them. Also, justice Sinha was right in concluding when he
said, “If a given function is of such public importance and
so closely related to governmental functions as to be
classified as a governmental agency, then even the
presence or absence of State financial aid might be
irrelevant in making a finding of State action. If the
function does not fall within such a description, then
mere addition of State money would not influence the
conclusion.” Further, the National Commission to
Review the working of the Constitution, 2002
recommended that 'the expression “other authorities”
shall include any person in relation to such as it functions
which are of a public nature.'" Ergo, the sporting
federations while performing these functions essentially
performs public functions and thus can be brought under
the ambit of 'other authorities' under Article 12.

The argument of funding cannot be brought in
relation to the public function. As the significant funding
by the Government may not by itself make a body a State,
if its functions are entirely private in character, similarly,
absence of funding cannot deny the status of State if the
functions performed by these federations are public by
nature which makes it descriptive of other authorities.

The second avenue which can be explored is the
capacity of these federations to affect the fundamental
rights of an individual and the right of viewers of sports.
This connects us to the next arguments about Article
19(1)(a) of the Constitution of India. The right to freedom
of speech and expression in its widest sense also includes
the right to educate, to inform and to entertain and also
the right to be educated, informed and entertained. This
right can be attributed to the rights of viewers. “The right
to telecast sporting event will therefore also include the
right to educate and inform the present and the
prospective sportsmen interested in the particular game
and also to inform and entertain the lovers of the game.”
Sporting is a national activity and is heavily represented
in the name of the nation. Sporting is of a national
importance and telecasting these activities is placed in a
higher hierarchy as compared to other things. There is an
involvement of the state in representing sports at the
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international forum. The sporting federations not only
control the rights of viewers but also exercise its own right
by virtue of telecasting a particular sport. Thus, the
sporting federations regulate the rights of viewers in
terms of watching sports. This in turn is the duty of the
state to regulate the fundamental rights of an individual
which in these cases is largely done by sports federations
by allocating the right of telecasting through TV
channels. Ergo, these sporting federations take the color
of the state while regulating the telecasting of a sport.
These functions can only be performed by the state. The
Indian jurisprudence is silent about the rights of
telecasting the activities of national importance and thus
it can safely be presumed that the entity which has the
right of telecast takes the color of state.

The third argument lies from the fact that these
sporting federations have the de facto monopoly over a
particular sport. “A monopoly status need not always be
created by a law within the meaning of clauses 2 to 6 of
Article 19 of the Constitution of India. A body which
carries on the monopolistic function of selecting team to
represent the nation and whose core functions are to
promote a sport that has become a symbol of national
identity and a medium of expression of national pride,
must be held to be carrying out governmental functions.”
In these terms, if a player got rejected on a highly
arbitrary and capricious action of federation then it can
be challenged on the grounds of Article 14. The federation
in view of enormity of powers is bound to follow "the
doctrine of fairness and good faith in all its activities".
The object of Part III of our Constitution is to curtail
abuse of power and if by reason of the Board's activities,
fairness in action is expected, it would answer the
description of "Other Authorities". Thus, the sporting
federations should fall under the ambit of 'other
authorities' mentioned in Article 12 of the Constitution.

Fourthly, it can be safely argued that when the State
outsources its legislative power to other entities then that
other entity will take the color of the state. Entry 33 of the
State Entries and Entries 45 and 97 of the Union List
mentions about the sporting events and enlist them as a
state function. Similarly, the activities of state involve
promoting, encouraging, controlling, making laws and
regulating respective games. But, these responsibilities
have been given to the respective federation to carry out
these duties. The state has applied the reverse pyramid
ruletolet these federations grow from the grass-root level
to national level. An authority vested by the state need not
to be emanated from the statute or created by the statute.
These sporting federations may not be controlled
statutorily but the source of their power can be traced to
the legislative entries of the Constitution. If the rules
evolved are akin to the actions done by the state then
these federations must be scrutinized under the ambit of
'other authority' as been referred in Article 12 of the
Constitution.

One last argument stem from Justice Shah
concurring opinion in the case of Rajasthan State
Electricity Board v. Mohan Lal Justice Shah mentioned
about theimportance of having part IIT and thus article 12
must be interpreted along those lines. He said that “the
authority was invested with the sovereign power to

impose restrictions on very important and basic
fundamental freedoms... authorities constitutional or
statutory invested with power by law but not sharing the
sovereign power do not fall within the expression “State”
asdefined in Art. 12. Those authorities which are invested
with sovereign power i.e., power to make rules or
regulations and to administer or enforce them to the
detriment of citizens and others fall within the definition
of “State” in Art. 12.” Adding to this argument, I have
already pointed out an entity need not to be created by
any statute and thus Justice Shah's opinion can be
extended to other authorities which necessarily has not
been created by the statute.

These federations regulate sports played at the
countrylevel both off and on the fields including selection
of players. In the event of violation of its rules and
regulations, these federations can forfeit the players from
playing the game. They heavily regulate the conduct,
control the activities and give direction to players without
any intervention. They also enforce compliance in tune
with the directions given by them. Thus, the power to
make rules and regulations and to administer the Actisin
substance with the sovereign power of the State delegated
to federations. Thus, these federations perform a
sovereign function which has been impliedly vested to
them by the government. Ergo, sporting federations
should fall within the ambit of 'other authority'.

Conclusion:

From the above discussion, it can be concluded that it
is necessary to reconstruct the definition of “the State”
and thus scrutinizing the sports federations within the
purview of Article 12 of the Constitution. The number of
judicial decisions by the apex court has re-affirmed the
view that the Court has looked at the Constitution as a
living document. The Court at times has gone beyond the
literal interpretation to save the fundamental rights from
the vice of powerful entities. If a private entity or
federation is found to be sufficiently powerful so as to act
like state, it could be considered as part of the State under
Article12.

Sporting giants like BCCI exercises functions like
controlling and regulating the game of cricket. Similarly
other sports federations have a final say in the matters of
selection and disqualification of players. These bodies
heavily regulate the other activities connected with the
game touching their right to freedom of speech and
occupation. They also have the capability to affect the
fundamental rights of viewers. These federations make
law on the subject which is essentially a state function in
terms of Entry 33 of the Seventh Schedule. These
federations undeniably acquire the status of monopoly in
the realm of sports. The apex court was erroneous in
exempting BCCI from the ambit of State. Ergo, it is high
time the apex court should revisit its decision and widen
the ambit to include sports federation under the ambit of
Article12.

Afterall, the Constitution was drafted not only to take
care of the present but also to protect the future of a
nation.

(Author is a 3" Year student of B.A.LL.B. at the
West Bengal National University of Juridical Sciences,
Kolkata) ]
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The Realities For A Government of Delhi-
Constitutional Vindication of
The Lieutenant Governor by
The Supreme Court

he Constitution Bench
I had laid down in definite
terms the scope and
application of Article 239AA in
the governance of NCT Delhi as
a Union Territory. While
numerous commentators and
the proponents of the present
Delhi dispensation hailed the
judgement as a federal
masterstroke, it is clear that
they failed in truly gathering the
pulse of the judgement. We had
written then, not to much
popular avail, (see “Judgement
of NCT Delhi v. Union of India, Upholding the
Constitutional Powers of the Lieutenant Governor,
http://www.spmrf.org/wp-content/uploads/2018/
07/44-ejournal-july-2018.pdf) that if at all the
judgement vociferously stood for something, it was
upholding the unique constitutional structure of the
Union Territory of NCT Delhi and the powers of the
Constitutional authority, that is, the Lieutenant
Governor. The Supreme Court again vindicates us, by
holding on four counts out of the six in dispute before it,
either the exclusive or the discretionary domain of the
Lieutenant Governor.

Firstly, the Supreme Court held that the Anti-
Corruption Branch (ACB) of NCT Delhi could only
investigate officers of the Delhi government and not of
the Central government. It is important to note that the
dispute over ACB was a huge political push and pull
between the LG and the Delhi government, who played
victimization at being unable to 'put to task' 'errant’'
central officials, allegedly being protected by the LG. it is
pertinent to point out that by Notifications in 1986 and
1993 the Anti-Corruption Branch of Delhi Police had
been notified as a 'police station' under the Criminal
Procedure Code. In 2014 and 2015, notifications were
issued stating that the ACB could only prosecute officials
of the government of NCT Delhi and not Central
employees. In rejecting a challenge on these
notifications, the Court rightly reiterates the principles
laid down by the Constitution Bench. It said that both the
text of Article 239AA and all the three concurring
opinions of the Constitution Bench judgement
unanimously held that Entry 2 of List IT (Schedule VII of
the Constitution), i.e., 'Police’, is excluded from both the

Shivam Singhania
Student NUJS
Kolkata

legislative and executive domain of NCT Delhi. The
following view in paragraph 108 and 109 leave no
ambiguity —

“We are of the opinion that the scope of the term
'Police’ as occurring in Entry 2 of List II cannot,
therefore, be artificially restricted or limited to only
constitution of the Police force, but would take within its
fold the legislative (and, therefore, executive) power to
exercise supervision and control over the functioning of
the Police so constituted, including by way of issuance of
executive directions delineating the powers, functions
andjurisdiction of different wings/sections of the Police.
In essence, the impugned notifications, to the extent they
are in the nature of administrative directions to the
Police, are directly relatable to Entry 2 of List II and as
such squarely within the competent of the Government
of India. ...Moreover, Entry 2 List IT would also include
the determination as to the nature and scope of
investigations to be done by the Police. Therefore, while
establishing the ACB as a Police Station, it would be
permissible to circumscribe and limit the investigation
sphereofthe ACB.”

Secondly, on the issue of Commissions of Inquiry
Act, the Court again held in favour of the Centre. The
question was on the interpretation of 'appropriate
government' under the Commissions of Inquiry Act.
Section 2(a) defines both central government and state
government under the Act. The dispute was whether the
government of NCT Delhi can be called a 'state
government' under the Act, which effectively meant the
power in relation to appointing commissions under the
Act. The Court referred to the General Clauses Act,
specifically Section 3(60) which says that 'state
government', shall mean, in a Union territory, the
Central Government. This is precisely put in the
following observation in paragraph 132 —

“However, we are concerned with the meaning of
‘State Government' which is defined in Section 3(60) of
the GC Act. Here, it is specifically provided that in
respect of Union Territory, the State Government would
mean the Central Government.”

The court also relies on an earlier decision in relation
to Goa when it was a Union Territory (Goa Sampling
Employees’ Association case, (1985) 1 SCC 206), where
the question was who could refer an industrial dispute in
Goa to the industrial tribunal, the administrator or the
central government? In answering the question, it was
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held that the 'State Government' in a Union Territory
would mean the 'Central Government', in terms of
Section 3(60) of the General Clauses Act. It would not be
constitutionally correct to describe the Administration of
a Union Territory as a “State Government.

In conclusion, the court held “We, therefore, are
unable to accept the submission of Mr.Naphade that the
expression 'State Government' occurring in Section 2(a)
of the COI Act would mean GNCTD, a Union Territory.”

Thirdly, on the issue of revision of agricultural land
(circle rates) under the Indian Stamp Act, the court gave a
balanced view, ultimately siding with the constitutional
primacy of the LG, over and above the NCT Delhi
government. The revenue department of the Delhi
government had revised the minimum rates on which
stamp duty was to be paid in relation to sale/transfer of
agricultural land. The court summarized the issue as one
relatable to Entry 18 of State List (List II), i.e., rights in or
over land, or Entry 63 of List II, i.e., Rates of stamp duty.
It is pertinent to note that Article 239AA excludes Entry
18, i.e., Land, from legislative and executive domain of
NCT Delhi. Hence, on Entry 18, only Parliament can
enact and LG can take decisions while on Entry 63, being
in the State List and not being an exception like Entry 18,
only Delhi assembly and Delhi government can enact and
take decisions. The court, in answering this question,
holds in paragraph 158 “Circle rates are fixed for the
purpose of payment of stamp duty. Therefore, they do
not pertain to 'land' namely rights in or over land, land
tenures etc. or transfer of alienation of agricultural land
etc. Stamp duty is not a duty on instrument but it is in
reality a duty on transfer of property.”

The irresistible takeaway from this finding would be
that the Court finds charge of stamp duty to be relatable
to Entry 63, and thus by implication, not in the domain of
the centre but of the government of NCT Delhi. However,
it is the subsequent caveat which encapsulates the
limitations of a government in the Delhi Secretariat,
which the present dispensation is not only ignorant about
but continues to repel. It is trite to quote them verbatim,
(paragraph 163) —

“..the proviso recognises that there may be
contingencies where LG and his Ministers may differ. In
such circumstances, LG is supposed to refer the matter
to the President for decision and act according to the
decision given thereon by the President. It means that
final say, in case of different between LG and Council of
Ministers, is that of the President. Such a scheme of
things clearly contemplates that the Council of Ministers
is supposed to convey its decisions to the LG to enable the
LG to form his view thereupon. The decision cannot be
implemented without referring the same to the LG in the
first instance. More pertinently, the decision here
touches upon the governance of the UT. Therefore, we
agree with the conclusion of the High Court that views of
LG should have been taken before issuing circular dated
August 4,2015.”

On two issues, the Court sided with the arguments of

the Delhi government. However, as would be seen in the
following, these issues pertained to perceptibly micro-
administrative decisions of a government, which rightly
ought to be within the powers of the locally elected
government in a democratic setup. Nevertheless, they do
not take away from the broad architecture of a Union
Territory that is the NCT of Delhi and the overarching
principles of 'Union interest in the governance of a UT,
more so the national capital' and constitutionally
protected discretionary powers of the LG.

One of these issues was appointment of Special
Prosecutors under the Criminal Procedure Code. The
court again relied on the General Clauses Act to reiterate
that 'state government' for a UT means the President and
the Administrator. Hence, LG had the right to appoint
Special Prosecutors. However, as this power was
relatable to Entries 1 and 2 of List III (Concurrent List),
from which scope of the government of NCT Delhi is not
barred, the LG could appoint only on the aid and advice of
the Council of Ministers of NCT Delhi.

The second issue was the power of the Delhi
government to issue directions to the State
Commissioner under the Electricity Acts. Here, the Act
provided under Section 2(5) that apart from enlisted
purposes, for any other purpose the state government
will have jurisdiction under the Act. Thus, the court held
that this is relatable to local government where the LG is
duty bound to act on the aid and advice of the Council of
Ministers.

We come to the most contentious dispute last, not
because the outcome is any different than the other 'big
battles' the Delhi government as seen above had taken up
and lost. The reason is that a correct legal reading on this
issue of 'Services' tells us that the findings of both the
judges had elements of overlap and distinctiveness in
them. In other words, while both the judges reason
similarly, they come to slightly different conclusions
which now needs a larger bench to decide the issue
afresh. Nevertheless, as we will see, one view is
convincingly in favour of the centre while the other view
isbalanced, slightly hinging in favour of the LG's exercise
of powers. Therefore, in no way can the Delhi
government claim respite that the issue will be heard
afresh.

There was unanimity that for All India Services like
IAS, IPS the cadre was a common UT cadre of which
Delhi was only one among many, and likewise were the
DANICS and DANIPS (Delhi, Andaman and Nicobar
Civil Services and Police Services respectively). Thus,
they were administered by the Home Ministry, and the
Central government had the powers to allocate/transfer
personnel from one UT to another.

The question was whether once the personnel are
allocated to NCT Delhi by the Home Ministry, does the
government of NCT Delhi have the power to post such
personnel at different places within the Delhi
government.
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The fulcrum to the answer was whether the Delhi
Assembly has legislative competence, and by
consequence the Delhi government has the executive
powers, with respect to Entry 41 of List II (State List).
Entry 41 deals with 'State Public Services' and 'State
Public Service Commission'. It is well known that Delhi
does not have a State Public Service Commission.
Further, the nature of All India Services, DANICS and
DANIPS as discussed above for UTs, they cannot be
called State Service for the singular reason that the cadre
is controlled, transferred and posted by the Home
Ministry and serves multiple UTs, not only Delhi. Hence,
Entry 41 being of no avail to the nature of the Union
Territory that is Delhi, and in the absence of legislative
competence in this regard, matters pertaining to
'services' ought to squarely fall within the discretionary
domain of the LG, as provided by Section 41 of the
Government of NCT Delhi Act. This is precisely what
Justice Bhushan also holds, in paragraph 42 of his
separate opinion —

“I having held that Entry 41 of List II of the Seventh
Schedule of the Constitution is not available to the
Legislative Assembly of GNCTD, there is no occasion to
exercise any Executive power with regard to “Services”
by the GNCTD.”

Justice Sikri, on the other hand, also relies on IAS
Service Rules and DANICS Rules to point out that
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according to the former, state includes a Union Territory
and according to the later, Administrator is empowered
to make postings, who ought to function on the aid and
advice of his Council of Ministers.

However, what is perplexing in this need to balance
the control over services is when interpretation of Article
239AA(4), Entry 41 in List II, Schedule VII of the
Constitution, and a legislative provision (namely Section
41 0f GNCTD Act) lead to one interpretation as discussed
above, can interpretation from Service Rules, which are
delegated legislations, lie in the face of Constitutional
interpretation and legislative provisions? Rules of
interpretation force us to answer vehemently in the
negative.

Even then, Justice Sikri rules that transfers and
postings of Secretaries, HODs and officers on the scale of
Joint Secretary and above is within the executive domain
of the LG. Even for other levels (logical corollary is the
levels below those already mentioned above), “In case of
difference of opinion between the Lieutenant Governor
and the Chief Minister, the view of the Lieutenant
Governor should prevail and the Ministry of Home
Affairs can issue a suitable notification in this regard.”
(paragraph 90)

(Author is a 4" Year B.A.LL.B. student at the
West Bengal National University of Juridical Sciences,
Kolkata) [ |
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not refer the issue to larger bench. It held that Nagaraj
need to be revisited as it conflicts with E.V. Chinnaih Vs.
State of A.P. reported in (2005) 1 SCC 394 which is again a
ruling by five Hon'ble Judges of Supreme Court. It
further held that Nagaraja (Supra) did not discuss
Chinnaih (Supra). In Chinnaih (Supra) Court considered
the sub-division of Schedule Caste in A.P. Schedule Caste
(Rationalisation of Reservation) Act, 2000. Court held
that State cannot sub-divide Schedule Caste, as that
would be violative of Article 342 (2) of the Constitution,
as the Parliament alone can make any change in
Presidential List and not the State Legislature. The Court
in Jarnail Singh (Supra) held that Nagraja Case
unmistakably held that State has to collect quantifiable
data showing backwardness of SC/ST. That part of the
Nagaraja(Supra) is contrary to Indra Sawhney, because
Indra Sawhney discussed about OBC only not of SC/ST. It
held that Nagaraja Case upholds Amendment of 16(4-A)
and 16 (4-B) to apply the test of Creamy Layer, did not
interfere in the Parliament Power, therefore no need to
send it to larger Bench.

CONCLUSION

In Jarnail Singh (Supra) Court held that the
conclusion of Nagaraj (Supra) that the State has to collect

quantifiable data showing backwardness of SC/ST was
contrary to nine Judges Bench ruling in Indra Sawhney
(Supra) and the same was declared invalid. The Court has
taken above view on two pointsi.e. (1) the Nagaraj ruling
did not refer to Chinnaih (Supra) and (2) entire
discussion in Indra Sawhney was of OBC not of SC/ST.

The Constitution Bench in Jarnail Singh Case, has
dealt a complex issue of reservation in promotion very
precisely. However, this Judgement did not follow the
judicial propriety that a Bench of Equal Strength cannot
overrule the earlier decision of a Bench of equal strength.
The pronouncements after pronouncements made law
uncertain. There should be a division of jurisdiction
amongst all three organs of democracy i.e. law maker,
judiciary and executive. There may not be overlapping.
But the recent trend indicates that there is deficit of clear
distinction and balance of power. The constitution
maker/law maker did not use the ward “caste” under
Article 16 of the Constitution. However, while in
interpretation, the class was read nothing but caste. The
Judgement also did not consider Reservation is not
constitutional mandate but a State prerogative. |
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The Royal Courts of
Justice of England

Royal Courts of Justice was opened by Queen

Victoria in December 1882, after eleven years of
Construction. This court building in London houses the
High Court and court of Appeal of England and Wales. It
has about 86 court rooms. In the vicinity of the royal
Courts are located several 'Inns of court' including the
more famous 'king's College London'. The 'Chancery
Lane', well known for purchases of Legal gear, is nearby.

The very impressive, Gothic styled, building of

I, being a lawyer myself, have naturally been driven to
draw comparisons between our own Punjab and Haryana
high court and the 'Royal Courts of Justice' and so have
been visiting these courts in almost all my visits to
England, since 2003. Of course the first thing that strikes
you, as you step in, is the huge and very majestic foyer,
with its tall arches and the vaulted ceiling. The second
thing one cannot help noticing is the absence of teeming
crowds. One

Sudeep Mahajan
Advocate

argue for hours, often the whole day. Interestingly, in
none of my visits, all these years, I ever found anyone
praying for an adjournment. The judges are extremely
patient, respectful and polite towards lawyers. They
seldom interrupt a lawyer in the flow of his arguments, as
questions from the bench are rare and very polite when
necessary. A QC (Queen's Counsel) is what a designated
Senior Counsel is here in India. They are more
conservatively dressed than Barristers and support wigs
on their heads. Again interestingly the gown worn here
by designated Senior Counsels is also worn in Royal
Courts of Justice in England by their Court Masters (read
“Court Readers”).

Since the time I started practicing law backin 1980s, I
have very often come across a query as to what is that
pouch like piece of cloth hanging from the back of the
gown, worn by lawyers in the High Court, for? There were

many theories

sees neither
the large
number of
clients nor the
hoards of
lawyers; one is
so accustomed
to seeing here.
In fact T was
slightly
disappointed
in not finding
the place busy
enough on my
last visit to the
R OY AL
COURTS in July 2018. The courts start functioning at
9:30 A.M., there is an airport like security check and
thereafter one s directed to a front desk where, if a visitor
has a court appearance, he is very politely guided to the
court room concerned or if one is simply visiting, he is
guided to the courts of his interest. The corridors look
plush but almost empty. As you step inside a court room,
you not only cannot help noticing the very woody but
elegant layout but also the hushed silence. There always
is a visitor's gallery where people sit quietly and watch. I
always tried to look at the 'cause list' before entering a
court room and did not find any court room where more
than three matters were listed, mostly there would only
be a single case listed.

The lawyers come very well prepared and would

but the one to
the effect that it
was meant to
pay his fee was
closest to the
truth. There is
a section in
Royal Courts of
Justice, which
houses a
museum of
Legal history of
sorts. There is
displayed in a
casing there an
ancient
“Barrister's
hood” with a note reading thus, "The appendage on
the left shoulder of the Bar gown is commonly
reputed to have been a receptacle in which a
grateful client could slip an honorarium without
embarrassment...” See the picture. (Itis a rare picture
as photography without permission is prohibited). It is
also mentioned in the information note that the gown and
its styling comes to the present times from 1685 and that
it essentially is a mourning gown. In the context of the
present day it makes some sense to me; as a lawyer of one
side of almost every case comes out of the court room,
mourningover hisloss. [ |

The author of this article is
Additional Advocate General, Haryana
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NHRC Aid Child Labour

Human Rights Act, 1993 The National Human

Rights Commission was established on 12th
October, 1993 with an important task to perfect human
rights ofvarious section of society.

The Constitution of India Prohibit trafficking of
human beings, slavery and forced labour. The most
vulnerable group is the poor and uneducated who are
unaware of their legal rights to low economic or social
status or those engaged in marginal, poorly paid work.

In terms of the Section 12 (G) of Protection of

In this regard Amartya Sen says "There is something
deeply attractive intheidea, that everyperson anywhere
in the world, irrespective of citizenship or territorial
legislation has some basic rights' The National Human
Rights Commission has been deeply involved in the
issues of children's Rights, particularly The Child Labour
from its early years of establishments. It succeeded in
1998-1999 in prohibiting The Employment of Children
below the age of 14 years.

The 86th Constitutional Amendment in 2002 and
the Consequent enactment of the Rights of Children to
Free and Compulsory Education Act, 2009 is the
outcome of Persistent Advocacy of the Right to Free and
Compulsory Education to all children upto the. age of 14
years because Education is the basic requirement for
employment.

The commission is actively involved. in monitoring
theimplementation of the Child Labour (Prohibition
and Regulation) Act, 1986. The Commission can derive
legitimate pride from the fact that with the enactment of
RTE the arguments advanced by it in its report have
been accepted. U N Convention on the Rights of Child
was adopted in 1989 by the General Assembly.

Some other significant initiatives of the Commission
on the issues of Children Rights are :

I) Review of the Child Marriage restraint Act 1929
resulting in the enactment of the Prohibition of the
Child Marriage Act 2006 which islinked with Right
to Education Act.

ii)  Guidelines on missing of Children.

I have the pleasure to mention that during
incumbency at Dinhata Sub Divisional Magistrate Office
as Dy. Magistrate, Dy. Collector and Additional District
Magistrate to do something (General) at Purba
Midnapore, I had an opportunity to for the child labour.

Srikumar Chakraborty
Advocate

The experience at Dinhata is memorable for occasion of
first time journey by Air on 12/3/1997. I was selected for
training for taking initiative in chasing the law violators
and taking legal remedial measures against the
confectioners who used to provide the child after
preparation of “Rasogolla’ (the last item prepared at the
confectionary) around midnight to sleep near the oven to
protect from chilly winter. Woolen garments, chadar or
mattress were day dream to them . Little amount of mild
protest would inevitably attract physical touture and job
termination followed by throwing in the fathomless sea of
hunger/starvation. The child labour had little to do to set
the hands of the clock reverse to the dictum what can not
be cured, must be endured'.

Parking up hurriedly I left and was
accommodated at Siliguri Circuit House on 12/3/1997
night. Non availability of confirmed booking at IC-722
made me worried and sleepless. At late hourse of night a
person knocked the door and reported that ticket booked.
The same would be handed over at Bagdogra Airport. I
was overwhelmed with the blessings of Almighty. The
flight landed at 12.20 P.M. in NSC Bose Airport and
attended the training at State Labour Institute.

The horrible experience as narrated by Samir
Rakshit in the book 'Durcher Akhyan' published in 1998
of being a Child Labour in society specifically in
metropolitan area is unparallel and has became inspiring
to penetrate into this social problem. In the capacity of
Sub Divisional Magistrate at Kalna District, East
Burdwan the Vulnerable sports of Child labour
concentration at Brick kiln stone query, eatery, dhabas,
tea stalls and domestic aid were brought into focus for
remedial measures.

We may recall the celluloid episode 'KHARIJ'
directed by world famous Director Mrinal Sen. The
Character of 'Palan'is not an isolated one but symbolic. It
is the epitome of inhuman torture both physical and
mental by so called gentlemen of the society. The message
of insensibility rough and tough in behaviour towards
child labour miserable sufferings of those engaged in
domestic works have shaken the society to alarge extent.
In this regard Government of West Bengal has issued
circular restricting engagement of child labour as
Domestic Aid.

Special Homes for Children in conflict with law
and institutions for children in need of care and
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protection do not seem to have received much attention
from the commission. The nature of offences being
committed byJuvenileisbecoming more serious day by
day.

The National Commission for Protection of Child
Rights also called for firmer control to protect them
from further crimes. Getting a child out of crime is a
difficult task. The santies and jhupris of the
metropolitan city naturally have become the play field of
child labour as well as juveniles of conflict with law.

In this regard Gourav Jain Vs- Union of India
WP(C) No. 824 0f1988 with Writ Ptn.(Crl.) 745-54 of
1990 decided onJuly 1997 (Vol.8 Page 114)isreferred.

The SOKA GAKKAI INTERNATIONAL (SOl to
build a humanistic society on 13th July, 2018 in Kolkata
with the leadership of President Daisaku Ikeda's peace
proposal titled towards an era of human rights building
the people movement" is praiseworthy. In his proposal

Ikeda refers UNICEF'S proposal A Child is a child- which
emphasizes that the rights and dignity of a Child must
be qually protected.

In the equally lines I convey my sincere thanks to the
organizer of The Nationalist Lawyers' Forum and the
Senior Colleagues of Calcutta High Court who have
helped a lot to share the discussion and to present my
paper.

I must not miss this opportunity to convey my
gratitude to Sri Achyut Basu, Learned Advocate, Calcutta
High Court forinnovative idea of opening and running
Lawyers' Tribunal Institute (L.T.I) to train up the new
entrants in legal profession with intimation tothe Apex
Court and other High Courts of the Union of India. The
L.T.I., a brain child of Sri Basu firmly handle the matters.
related to child labour, child right and juveniles conflict
with law to uphold the spirit of the relevant Acts to
spread message of UNICEF “A child isachild". |
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Supreme Court Ruling in Arcelor Mittal
Case Analysis of Section 29-A
Insolvency and Bankruptcy Act 2016.

upreme Court on 04-10-
S 2018 allowed yet another

opportunity to mining
major Arcelor Mittal and russia
VTB Capital backed NuMetal to
bid for Essar Steel provided they
clear their NPA dues in two
weeks. The bench of Justice
Indu Malhotra and Justice RF
Nariman cleared on Section 29
A of Insolvency and Bankruptcy
Code2016.

Shuriti Bisht
Advocate
Supreme Court

Briefof Case

The facts of the present case revolve around the
ineligibility of resolution applicants to submit resolution
plans after the introduction of Section 29A into the
Insolvency and Bankruptcy Code, 2016 (hereinafter
referred to as “the Code”), with effect from 23.11.2017. On
2.8.2017, the Adjudicating Authority, being the NCLT,
Ahmedabad Bench, passed an order under Section 7 of
the Code at the behest of financial creditors, being the
State Bank of India and the Standard Chartered Bank,
admitting a petition filed under the Code for financial
debts owed to them by the corporate debtor Essar Steel
India Limited (hereinafter referred to as “ESIL”), in the
sum of roughly Rs. 45,000,00,00,000 (Rupees Forty
Five Thousand Crores). Shri Satish Kumar Gupta was
appointed as the Interim Resolution Professional and
confirmed as such on 4.9.2017. Consequently, the
Resolution Professional published an advertisement
dated 6.10.2017, seeking expression of interest from
potential resolution applicants 'Arcelor Mittal India
Private Limited' (hereinafter referred to as AMIPL”)
submitted an expression of interest on 11.10.2017. An
entity called Numetal Limited (hereinafter referred to as
Numetal”), also submitted an expression of interest on
20.10.2017. On 24.12.2017, the Resolution Professional
published a 'request for proposal’, in which it was stated
that the last date for submission of resolution plans
would be 29.1.2018. On a request made by the Committee
of Creditors, the NCLT extended the duration of the
corporate insolvency resolution process by 9o days
beyond the initial period of 180 days, i.e., upto 29.4.2018.
The Resolution Professional therefore issued the first

addendum to the request for proposal, extending the date
for submission of resolution plans to 12.2.2018. Given
this, both AMIPL and Numetal submitted their
resolution plans on this date the Resolution Professional
found both AMIPL and Numetal to be ineligible under
Section 29A.

Supreme Court on Section 29 A Insolvency and
Bankruptcy Act 2016

The court taking this opportunity to clarify the law
delved into the meaning of terms mangements and
promoters. The court found that the expression
Management would prefer Dejure management and it
would be vested in Board of Directors and would include
Managers and MD. The term control has been defined in
Regulation 2(1)(c) of the takeover code to "include the
right to appoint majority of the directors or to control the
management or policy decisions exercisable by a person
or persons acting individually or in concert, directly or
indirectly, including by virtue of their shareholding or
management rights or shareholders agreements or
voting agreements or in any other manner. Any person
who wishes to submit the resolution plan, if he or it does
so actly jointly or in concert with other person which
person happen to either manage or control or be
promoter of a corporate debtor who is classified as NPA
and who's debt have not been paid off for a period of one
year before commencement of Corporate Insolvency
resolution process, becomes ineligible to submit
resolution plan.

Supreme Court on Eligibility of AIMPL

AMIPL is the Resolution Professional found thus:
AM Netherlands had acquired 29.05% of the
shareholding in Uttam Galva in 2009 and has since been
classified as a promoter of Uttam Galva; AM Netherlands
had entered into a 'co-promoter' agreement dated 4
September 2009 with the other promoters of Uttam
Galva (Co-Promoter Agreement) under which AM
Netherlands had various rights including certain rights
which can be considered as participative in nature and
not merely protective Uttam Galva account was classified
as a 'non performing asset' (NPA) on 31 March 2016 by
Canara Bank and Punjab National Bank which
classification has continued for more 1 year till 02 August
2017);AM Netherlands has sold its shareholding in
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Uttam Galva to the other promoters of Uttam Galva on 7
February 2018; and AM Netherlands has applied to the
National Stock Exchange Limited and the BSE Limited,
for declassification as a "‘promoter’ of Uttam Galva . Thus
u/s 29 A of ACT AMIPLwas declared ineilgible.

Supreme Court on Eligibility of NU Metal

Numetal by way of a merger of ESIL with a wholly
owned subsidiary of NuMetal)was deemed ineligible .
Ravi Ruia was the promoter of ESIL whose account was
classified as an NPA for more than 1 year, prior to the
commencement of corporate-insolvency resolution
process (CIRP) of ESIL on 2 August 2017; and In light of
the above, Rewant Ruia (who is acting jointly with the
other shareholders of Nu Metal for the purposes of
submission of the Resolution Plan) is ineligible under
Section 29A of the IBC, in which it first held.

The date on which a person stands disqualified
would be the date of commencement of the Corporate
Insolvency Resolution Process of the Corporate Debtor,
i.e., ESIL. This date is 02.08.2017 on which date, Arcelor
Mittal India Pvt. Ltd., is disqualified in view of the fact
that its connected persons of AM Netherland and L.N.
Mittal are disqualified as they have an account or an
account of the corporate debtor under their management
and control or of whom they are a promoter classified as
NPA under the guidelines of the Reserve Bank of India
and at least a period of one year has lapsed from the date
of such classification till the date of commencement of
corporate insolvency resolution process of the corporate
debtor. The disqualification commenced on 02.08.2017
continuestill 12.02.2018

The Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018

As per the Second Amendemnt Act U/S 29 A
following are the conditions in which a person will not be
eligible to be resolution applicant.

29A. A person shall not be eligible to submit a
resolution plan, if such person, or any other person acting
jointly or in concert with such person—

(a) isanundischarged insolvent;

(b) isawilful defaulter in accordance with the guidelines
of the Reserve Bank of India issued under the
Banking Regulation Act, 1949 (10 0f 1949);

© at the time of submission of the resolution plan has
an account, or an account of a corporate debtor under
the management or control of such person or of
whom such person is a promoter, classified as
nonperforming asset in accordance with the
guidelines of the Reserve Bank of India issued under
the Banking Regulation Act, 1949 (10 of 1949) or the
guidelines of a financial sector regulator issued under
any other law for the time being in force, and atleasta
period of one year has lapsed from the date of such

classification till the date of commencement of the
corporate insolvency resolution process of the
corporate debtor.

Provided that the person shall be eligible to submit a
resolution plan if such person makes payment of all
overdue amounts with interest thereon and charges
relating to non-performing asset accounts before
submission of resolution plan.

Provided further that nothing in this clause shall
apply to a resolution applicant where such applicant
is a financial entity and is not a related party to the
corporate debtor.

“related party herein shall not include a financial
entity, regulated by a financial sector regulator,
whom such person is a promoter, classified as non-
performing asset and such account was acquired
pursuant to a prior resolution plan approved under
this Code, then, the provisions of this clause shall not
apply to such resolution applicant for a period of
three years from the date of approval of such
resolution plan by the Adjudicating Authority under
this

(d) has been convicted for any offence punishable with
imprisonment upto 7 years.

(e) is disqualified to act as a director under the
Companies Act, 2013

(f) isprohibited by the Securities and Exchange Board of
India from trading in securities or accessing the
securities markets;

(g) hasbeen apromoter orin the management or control
of a corporate debtor in which a preferential
transaction, undervalued transaction, extortionate
credit transaction or fraudulent transaction has
taken place and in respect of which an order has been

made by the Adjudicating Authority under this Code.

(h) has executed a guarantee in favour of a creditor in
respect of a corporate debtor against which an
application for insolvency resolution made by such
creditor has been admitted and remains unpaid in
full or part;

(I) is subject to any disability, corresponding to clauses
(a) to (h), under any law in a jurisdiction outside
India;

(j) hasaconnectedto any person whoisthe promoter or

in the management or control of the resolution
applicant.

Initiation of Corporate Insolvency Resolution
Process by Financial Creditor.

(1) A financial creditor either by itself or jointly with
other financial creditors, may file an application for

initiating corporate insolvency resolution process
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against a corporate debtor before the Adjudicating
Authority when a default has occurred. default
includes a default in respect of a financial debt
owed not only to the applicant financial creditor
but to any other financial creditor of the corporate
debtor.

The financial creditor shall make an application
under sub-section (1) in such form and manner and
accompanied with such fee as maybe prescribed.

(2)

(3)

The financial creditor shall, along with the
application furnish—

record of the default recorded with the information
utility or such other record or evidence of default as
may be specified.

(a)

(b)

the name of the resolution professional proposed to
actas an interim resolution professional.

The Adjudicating Authority shall, within fourteen
days of the receipt of the application ascertain the
existence of a default from the records of an
information utility or on the basis of other evidence
furnished by the financial creditor

Where the Adjudicating Authority is satisfied that a
default has occurred and the application under is
complete, and there is no disciplinary proceedings
pending against the proposed resolution it may, by
order, admit such application; but if application is
incomplete or any disciplinary proceeding is
pending against the proposed resolution
professional, it may, by order, reject such
application

4)

(5)

Time Period of Insolvency Process

The corporate insolvency resolution process shall
commence from the date of admission of the application
under sub-section Time-limit for completion of
insolvency resolution process the corporate insolvency
resolution process shall be completed within a period of
one hundred and eighty days from the date of admission
ofthe application toinitiate such process.

The resolution professional shall file an application
to the Adjudicating Authority to extend the period of the
corporate insolvency resolution process beyond one
hundred and eighty days, if instructed to do so by a
resolution passed at a meeting of the committee of
creditors by a vote of sixty-six per cent of the voting

Powers of Resolution Professional

The Court noted that the resolution professional is to
confirm that resolution plan does not contravene any of
the provision of law time being in force. Resolution
professional is to present is reasons of submitting
resolution plan. The Court held that u/s3o(2)(e)
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resolution professional is not empowered to adjudicate
whether resolution does or does not contravene the
provision of law.

The Court while exercising article 142 Constitution
granted 2 weeks time for both resolution applicant to pay
off their debts. While Arcelor Mittal may do so, the
interesting development will be the Essar Steel cleared.

Appeal to Supreme Court

(1) Any person aggrieved by an order of the National
Company Law Appellate Tribunal may file an appeal
to the Supreme court on a question of law arising out
of such order under this Code within forty-five days
from the date of receipt of such order.

(2) TheSupreme Court may, ifit is satisfied that a person
was prevented by sufficient cause from filing an
appeal within forty-five days, allow the appeal to be
filed within a further period not exceeding fifteen
days. Since it is clear that both sets of resolution
plans that were submitted to the Resolution
Professional, even on 2.4.2018, are hit by Section
29A(c), and since the proviso to Section 29A(c) will
not apply as the corporate debtors related to IPL and
Numetal have not paid off their respective NPAs,
ordinarily, these appeals would have been disposed
of by merely declaring both resolution applicants to
be ineligible under Section 29A(c). Shri
Subramaniam, on behalf of the Committee of
Creditors, requested Court to give one more
opportunity to the parties to pay off their corporate
debtors' respective debts in accordance with Section
20A, as the best resolution plan can then be selected
by the requisite majority of the Committee of
Creditors, so that all dues could be cleared as soon as
possible. Acceding to this request, in order to do
complete justice under Article 142 of the
Constitution of India, and also for the reason that the
law on Section 29A has been laid down for the first
time by this judgment, we give one more opportunity
to both resolution applicants to pay off the NPAs of
their related corporate debtors within a period of
two weeks from the date of receipt of this judgment,
in accordance with the proviso to Section 29A(c). If
such payments are made within the aforesaid
period, both resolution applicants can submit their
resolution plans dated 2.4.2018 to the Committee of
Creditors, who are then given a period of 8 weeks
from this date, to accept, by the requisite majority,
the best amongst the plans submitted, including the
resolution plan submitted by Vedanta. Court made it
clear that in the event that no plan is found worthy of
acceptance by the requisite majority of the
Committee of Creditors, the corporate debtor, i.e.
ESIL, shall go into liquidation. ]
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The Tale of KASHMIR

“I say with all respect to our
Constitution that it just does not
matter what your Constitution
says; if the people of Kashmir
do not want it, it will not go
there. Because what 1is the
alternative? The alternative is
compulsion and coercion..."
"We have fought the good fight
about Kashmir on the field of
battle... (and) ...in many a
chancellery of the world and in
the United Nations, but, above
all, we have fought this fight in
the hearts and minds of men and women of that State of
Jammu and Kashmir. Because, ultimately - I say this
with all deference to this Parliament - the decision will be
made in the hearts and minds of the men and women of
Kashmir; neither in this Parliament, nor in the United
Nations nor by anybody else,"

Jawaharlal Nehru said in the Lok Sabha on June 26
and August 7,1952.”

- Selected works of Jawaharlal Nehru, Vol. 18, p.
418 and vol. 19 pp. 295-6, respectively.

Aditya Singh
Advocate on Record
Supreme Court of India

The Historical past:

Kashmir, also known as the paradisealia Jannat on
Earth, is indeed a pleasure to heart and mind, but the
pleasure is only for the one admiring the beauty of its
nature and God's gift. The life of the natives of the State
has always been in chaos.The people who stay in the
Kashmir valley have are aloof with the idea of Nation as a
whole, which binds people to a single thread.

Kashmir is the top most State of our Country, sharing
its borders with Pakistan and China. The territory of
Kashmir is not fully under Indian Jurisdiction but is
divided into three parts, Kashmir and Pakistan Occupied
Kashmir(POK) and China occupied Kashmir.

The Kashmir dispute dates from 1947. The partition
of the Indian sub-continent along religious lines led to
the formation of India and Pakistan. However, there
remained the problem of over 650 states, run by princes,
existing within the two newly independent countries. In
theory, these princely states had the option of deciding
which country to join, or of remaining independent. In
practice, the restive population of each province proved
decisive.

The people had been fighting for freedom from
British rule, and with their struggle about to bear fruit

they were not willing to let the princes fill the vacuum.
Although many princes wanted to be "independent"
(which would have meant hereditary monarchies and no
hope for democracy) they had to succumb to their
people's protests which turned violent in many
provinces. Because of its location, Kashmir could choose
tojoin either India or Pakistan. Maharaja Hari Singh, the
ruler of Kashmir, was Hindu while most of his subjects
were Muslim. Unable to decide which nation Kashmir
should join, Hari Singh chose to remain neutral.But his
hopes of remaining independent were dashed in October
1947, as Pakistan sent in itstribesmen who were knocking
atthe gates of the capital Srinagar.

Hari Singh appealed to the Indian government for
military assistance and fled to India. He signed the
Instrument of Accession, ceding Kashmir to India on
October 26,1947.

Indian and Pakistani forces thus fought their first
war over Kashmir in 1947-48. India referred the dispute
to the United Nations on 1 January. In a resolution dated
August 13, 1948, the UN asked Pakistan to remove its
troops, after which India was also to withdraw the bulk of
its forces. Pakistan ignored the UN mandate and
continued fighting, holding on to the portion of Kashmir
under its control. On January 1, 1949, a ceasefire was
agreed, with 65 per cent of the territory under Indian
control and the remaining with Pakistan. The ceasefire
was intended to be temporary but the Line of Control
remains the de facto border between the two countries.
Since then, and many wars later, the LoC issue remains
what arosein 1948.

Article 370 of the Constitution of India provides
special autonomy to the state of Jammu & Kashmir
(J&K). The erstwhile Article 238, pertaining to Part B
states or former princely states Constitutional
Amendment in 1956 after the reorganisation of Indian
states. However Article 370 overrode the provisions of
Article 238 as special stipulations for J&K. Article 370
have been controversial right from inception, with Dr BR
Ambedkar as the principal drafter of the Constitution,
having refused to draft the article owing its bias and
unequal dispensations within the framework of a free
India. The drafting was eventually done by Gopalaswami
Ayyangar, who was a confidante of Prime Minister
Jawaharlal Nehru and former aide of the Maharaja of
J&K. It was initially meant to be temporary in nature;
hence it was included in the Temporary and Transitional
Provisions in Part XXI (Varshney 1992; Thapliyal 2011).
This paper intends to examine the Article and the validity

Continued page no. 54
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Model Code of Conduct:
A Critical Analysis

ith the notification of
the general elections
to the 17"Lok Sabha

elections, the Election
Commission of India became
active. The conduct of elections
is the duty bestowed upon the
Election Commission of India as
per the scheme of Constitution
of India so as to secure free and
fair elections which is the basic
ingredient of a successful
democracy. But Election
Commission of India as per the scheme of Constitution of
India is not an institution which is as strong as the
Judiciary or the Parliament. The Election Commission of
India is seen as a toothless body which has to depend on
other functionaries provided under Indian Constitution.
In this paper we would like to throw some light on the
Model Code of Conduct(hereinafter referred as “MCC”)
which are the basic set of rules govern the political parties
after the announcement of the elections till the
declaration of election results.

Whatis Model Code of Conduct?

Basically, the Model Code of Conduct is a consensus
document intended to regulate the poll campaign
maintaining high standards of public morality and
provide a level playing field for all political parties. The
Model Code of Conduct is set of guidelines issued by the
Election Commission of India to regulate the political
parties and candidates contesting elections during the
elections. One thing we should keep in mind that the
Model Code of Conduct is not a statutory mandate but
mere a norm which the political parties, candidates,
polling agents are expected to follow them for conducting
free and fair elections. The Model Code of Conduct comes
into force as soon as the poll schedule is declared and
remain operational till the election process is concluded.
It is pertinent to mention that the part XV of the Indian
Constitution deal with the Elections. Article 324 of the
Indian Constitution provides for superintendence,
direction and control of elections to be vested in an
Election Commission, the Article 324 Indian
Constitution is quoted below:-

Author-
Praveen Kumar Yadav

324. Superintendence, direction and control of

elections to be vested in an
Election Commission

(1) The superintendence,
direction and control of the e o
preparation of the electoral -
rolls for, and the conduct of, -
all elections to Parliament -
and to the Legislature of
every State and of elections
to the offices of President
and Vice President held
under this Constitution
shall be vested in a
Commission (referred to in this Constitution as the
Election Commission)

Co-Author-
Rashmi Yadav

(2) The Election Commission shall consist of the Chief
Election Commissioner and such number of other
Election Commissioners, if any, as the President may
from time to time fix and the appointment of the
Chief Election Commissioner and other Election
Commissioners shall, subject to the provisions of any
law made in that behalf by Parliament, be made by
the President

(3) When any other Election Commissioner is so
appointed the Chief Election Commissioner shall act
asthe Chairman of the Election Commission

(4) Before each general election to the House of the
People and to the Legislative Assembly of each State,
and before the first general election and thereafter
before each biennial election to the Legislative
Council of each State having such Council, the
President may also appoint after consultation with
the Election Commission such Regional
Commissioners as he may consider necessary to
assist the Election Commission in the performance of
the functions conferred on the Commission by clause

(1)

(5) Subject to the provisions of any law made by
Parliament, the conditions of service and tenure of
office of the Election Commissioners and the
Regional Commissioners shall be such as the
President may by rule determine; Provided that the
Chief Election Commissioner shall not be removed
from his office except in like manner and on the like
grounds as a Judge of the Supreme Court and the
conditions of service of the Chief Election
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Commissioner shall not be varied to his disadvantage
after his appointment: Provided further that any
other Election Commissioner or a Regional
Commissioner shall not be removed from office
except on the recommendation of the Chief Election
Commissioner

(6) The President, or the Governor of a State, shall, when
so requested by th Election Commission, make
available to the Election Commission or to a Regional
Commissioner such staff as may be necessary for the
discharge of the functions conferred on the Election
Commission by clause (1)

The other Article deals with it is Article 327& 328 of
Indian Constitution which provides for the power of
Parliament and State Legislatures, respectively, to make
provisions with respect to the election to legislatures.
Article 327& 328 of the Indian Constitution is
reproduced below:-

327. Power of Parliament to make provision
withrespectto elections to Legislatures:-

Subject to the provisions of this constitution,
Parliament may from time to time by law made provision
with respect to all matters relating to, or in connection
with, elections to either House of Parliament or to the
House or either House of the Legislature of a State
including the preparation of electoral rolls, the
delimitation of constituencies and all other matters
necessary for securing the due constitution of such House
or Houses.

328. Power of Legislature of a State to make
provision with respect to elections to such
Legislature

Subject to the provisions of this Constitution and in
so far as provision in that behalf is not made by
Parliament, the Legislature of a State may from time to
time bylaw make provision with respect to all matters
relating to, or in connection with, the elections to the
House or either House of the Legislature of the State
including the preparation of electoral rolls and all other
matters necessary for securing the due constitution of
such House or Houses

From the perusal of above articles it can be concluded
that Election Commission is a body which can only
regulate the conduct of elections to the effect that election
should be free and fair e. It is not authorised under the
Indian Constitution to make rules itself but it is the
Parliament or State Legislature which are competent
authorities under the scheme of the Indian Constitution
tolegislate on the matter of conduct of elections.

Historical Background of Model Code of Conduct
The MCC does not have any statutory backing, it has

acquired some significance in the past decade only
because of the efforts of Election Commission. The
Election Commission generally uses moral sanctions like
seeking reply from the candidate for breaching any rule of
MCC, banning a candidate from campaigning for a
certain period of time, issuance of warning to the
candidates etc, against the political parties or the
candidates contesting election to fall in line. Certain
provisions of MCC maybe enforced through invoking
corresponding provisions of other statutes such as Indian
Penal Code 1860, Code of Criminal Procedure 1973,
Representation of People Act 1951.

The MCC is not a new concept but it has evolved since
1960 when for the first time it was adopted by the political
parties during the general election to the state legislative
of Kerala in February 1960. A draft code was prepared by
one of the political parties of the state and set forth
important provisions relating to speeches, slogans,
campaigning etc. That code was then circulated to the
political parties and the candidates contesting elections
during the Assembly Elections of Kerala and the
simultaneous Lok Sabha election both conducted in
1962, for the proper conduct of elections in a fair and
peaceful manner.

The Election Commission in the year 1974 revised the
then Model Code of Conduct and directed the Chief
Electoral Officer to constitute standing committees at
district level under the chairmanship of District
Magistrate / Collector and also the representatives of all
political parties to monitor the implementation and
observance of Model Code of Conduct.

Again in 1999 the Election Commission of India
further made certain amendments to the existing Model
Code of Conduct in order to strengthen it, re-issued the
Model Code of Conduct. This time Election Commission
also became Proactive in order to ensure the
implementation and observance of the Model Code of
Conductin aright manner.

Since 1960, a lot have changed but still the Model
Code of Conduct does not have the force of law as it is
neither enacted by the Parliament nor by the State
Legislature. But it is pertinent to say that the MCC bears
no statutory backing and remains unenforceable as it is
mere a rule or morality which cannot be enforced by the
court of competent jurisdiction.

Whether the MCCis a Law?

The question which is important to discuss here is
that whether the MCCis alaw or not, definitely we will get
answer to this question if we refer to Article 13 of the
Indian Constitution, which is quoted below:-

13. Laws inconsistent with or in derogation of
the fundamentalrights:-
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(1) Alllaws in force in the territory of India immediately
before the commencement of this Constitution, in so
far as they are inconsistent with the provisions of this
Part, shall, to the extent of such inconsistency, be
void

(2) The State shall not make any law which takes away or
abridges the rights conferred by this Part and any law
made in contravention of this clause shall, to the

extent of the contravention, be void

(3)

In this Article, unless the context otherwise requires
law includes any Ordinance, order, bye law, rule,
regulation, notification, custom or usages having in
the territory of India the force of law; laws in force
includes laws passed or made by Legislature or other
competent authority in the territory of India before
the commencement of this Constitution and not
previously repealed, notwithstanding that any such
law or any part thereof may not be then in operation
either atall orin particular areas

(4) Nothing in this Article shall apply to any amendment

of this Constitution made under Article 368 Right of
Equality

The perusal of this article makes it amply clear that
the Model Code of Conduct is a law as it the set of rules
formed by the consensus of the political parties and the
Election Commission for conduct of free and fair
elections. But this law is not the law passed by the
competent legislature or law declared by the Supreme
Court under Article 141 or 142 of the Indian Constitution
but it is a law made by the executive, so it is an executive
made law. We can call it an executive made law because it
is neither enacted by the competent legislature nor it is a
precedent (pronouncement of Supreme Court or High
Court).

Model Code of Conduct Vs. Fundamental Rights

At this juncture some vital questions arise that in
case of conflict between the MCC and the fundamental
right, which would prevail? The Election Commission of
India could restrict the political parties to propagate or
spread their thoughts as same is protected by the
fundamental right of Freedom of expression enshrined
under Article 19 of Indian Constitution? Whether seeking
votes of a particular religion is really a breach of MCC?
We will deal with these questions on the basis of above
settled principle of laws.

The answer of the question that in case of conflict
between the MCC and the fundamental right, which
would prevalil, is that the later would prevail as the same
is protected by the Article 13 of the Indian Constitution
wherein it is provided that any law which abridges or
takes away any fundamental right is void to that extent. It
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is further submitted that the MCC not being a law enacted
by the competent legislature, it has no leg to stand when
confronted with any of the fundamental Right provided
under the Indian Constitution.

The next question is whether EC could restrict or
constrain the political parties to propagate their ideology
or thoughts in the name of MCC? The answer is again in
Negative. The political parties are person as per the
definition provided under the Indian Penal Code as well
as General Clauses Act 1897. The definition of “person” is
reproduced below:-

"person” shall include any company or
association or body of individuals, whether
incorporated or not,;

Being a person, the political parties registered in
India are subject to the Fundamental Rights provided
under the Indian Constitution. They are on the same
footing as the natural person, meaning thereby that they
have the fundamental rights as well. Therefore the
Election Commission by means of MCC could not curtail
the fundamental rights of the Political Parties as the
Article 21 of the Indian Constitution provides that “ that
no person shall be deprived of his life or personal liberty
except according to the procedure established by law”.
The term “personal liberty” includes the liberties and
freedoms enumerated in the Article 19 of the Indian
Constitution. That the law depriving a person of his life or
personal liberty should also not fanciful or arbitrary, it
should satisfy the mandate of Article 14,19 and 21, which
is also known as “Golden Triangle”. The law should be
fair, just and reasonable passed by some competent
authority. The other reason for the same is that Article
19(1)(a) provides fundamental right to freedom of speech
and expression. This fundamental right is not absolute
right and restrictions could be cast upon by the state only
on the grounds enumerated in sub clause (2). The Article
19(1) & (2) are extracted below.

19. Protection of certain rights regarding
Jreedom of' speech etc

(1) Allcitizens shall have the right

(a) tofreedom of speech and expression;

(b) toassemble peaceably and without arms;
© toform associationsorunions;

d
(e)

to move freely throughout the territory of India;

to reside and settle in any part of the territory of
India; and

omitted

®
€3]

to practise any profession, or to carry on any
occupation, trade or business
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(2) Nothingin sub clause (a) of clause ( 1) shall affect the
operation of any existing law, or prevent the State
from making any law, in so far as such law imposes
reasonable restrictions on the exercise of the right
conferred by the said sub clause in the interests of the
sovereignty and integrity of India, the security of the
State, friendly relations with foreign States, public
order, decency or morality or in relation to contempt
of court, defamation or incitement to an offence.

The restrictions could be put up by the state only on
the grounds of the sovereignty and integrity of India, the
security of the State, friendly relations with foreign
States, public order, decency or morality or in relation to
contempt of court, defamation or incitement to an
offence and nothing else. The EC has no power to restrict
view of a political party on the ground of morality or
secularism, because morality is not general morality but
Constitutional morality and secularism does not mean
that a political party could not put his view regarding a
religion.

For example, if a party says that if it comes into
power, it will do some work for Hindus or Muslims, etc, it
could not be termed as the breach of MCC for the reason
being that it has the backing of Article 19(1)(a) as well as
Article 25(1) of Indian Constitution. Furthermore, it
could not be termed as anti-secular either because the
secularism does not mean that a person could not say
about his religious view but it simply means that the state
doesn't have its own religion. Secularism in simple words
means all religions are equal and no preference would be
given to any particular religion by the state not by the
person.

If a political party wants to do something for any
particular religion and propagate it through its rallies and
manifestos, the Election Commission has no power to
restrict it any manner in veil of violation of MCC as we

have discussed that MCC couldn't override a
Fundamental Right. And who is the Election Commission
to determine what to say and what not to say as if
someone had done something wrong, it would be dealt
with the provision of Law provided under IPC or Peoples
Representation Act etc. Ultimately it the people of this
country who have to choose among the various political
parties. Democracy is by the people, of the people and for
the people. Let the public decide what kind of
government they want, what kind of policies they want, if
they ignore the extremists view, they will dump the
political parties of thatideology in the elections.

Conclusion

From the above discussion we can conclude that
though “Free and Fair” election is Basic Structure of the
constitution as propounded by the Hon'ble Apex Court in
the Case of Indira Nehru Gandhi V. Raj
Narain(1975) Supp. SCC 1 but it does not mean that
Election Commission would frame rules and regulations
and implement the same without having any
constitutional authority for enacting and implementing
the same. Moreover, in the present MCC, the Election
Commission has framed various rules which are directly
in confrontation with the Fundamental Rights and it is
implementing the same by way of sanctions, which is
quite awful in a country where the Fundamental Rights
are treated as the soul of the constitution. The MCC could
only be implemented in its true spirit if the same is
enacted by the competent legislature keeping in mind the
fundamental rights of the citizens. It is further concluded
that the Election Commission is the authority which
could implement the laws enacted by the competent
legislature in order to secure free and fair elections. The
parliament should pass a bill similar to MCC then only
the Election Commission can implement it after it passes
through the altar of Judicial Review as per the provisions
of Article 13, 32 and 226 of Constitution of India. [ ]

Arbitration- Meaning of:

Section 2(1)(a) of the Arbitration of Conciliation Act, 1996 define 'arbitration' to mean 'any arbitration
whether or not administered by permanent arbitral institution'.

Arbitration is a reference to the decision of one or more persons, either with or without an umpire, of
some matter or matters in difference between the parties.

In Halsbury's Laws of England, the term 'arbitration' has been defined as: The term 'arbitration'is used in
several senses. It may refer either to a judicial process or to a non—judicial process. A Judicial process is
concerned with the ascertainment, declaration and enforcement of rights and liabilities as they exist, in
accordance with some recognized system of law. An industrial arbitration may well have for its function
to ascertain and declare, but not to enforce, what in the arbitrator's opinion ought to be the respective
rights and liabilities of the parties, and such a function is non-judicial. Conciliation is a process of
persuading parties to reach agreement, an is plainly not arbitration; nor is the chairman of a conciliation
board an arbitrator.
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Primer on Sec. 319 Cr.P.C.

Section 319 of CrPC: Power to
proceed against other
persons appearing to be
guilty of offence.

(1) Where, in the course of
any inquiry into, or trial
of, an offence, it appears
from the evidence that
any person not being the
accused has committed
any offence for which
such person could be tried
together with the accused,
the Court may proceed

against such person for the offence which he

appears to have committed.

Tejasvi Mishra
Advocate
Allahabad High Court

(2)  Where such person is not attending the Court, he
may be arrested or summoned, as the
circumstances of the case may require, for the
purpose aforesaid.

(3) Any person attending the Court, although not
under arrest or upon a summons, may be detained
by such Court for the purpose of the inquiry into, or
trial of, the offence which he appears to have
committed.

(4) Where the Court proceeds against any person
under sub- section (1), then-

(a) the proceedings in respect of such person
shall be commenced a fresh, and the witnesses
re-heard;

(b) subject to the provisions of clause (a), the case
may proceed as if such person had been an
accused person when the Court took
cognizance of the offence upon which the
inquiry or trial was commenced.

Essential ingredients of s. 319 of CrPC

It is contained in Chapter XXIV CrPC under the
head 'General provisions as toinquiries and trials'.

S. 319 is based on Latin maxim Judex damnatur
cum nocens absolvitur (Judge is condemned when
guilty is acquitted).

As the provision explicitly states that s. 319
empowers the court to call some person other than
accused before him, who is also concerned in that
very offence or in a connected offence. Such a
decision is to be made on the basis of evidence
adduced.

Magistrate should have the power to call and join
such other person in the proceedings. (41" Report
of the Law Commission of India on CrPC, 1898
PartI(1969), pp. 218-219, para 24.80)

S. 319 applies on all the courts including a Sessions
Court.

Cognizance against newly-added accused u/s. 319
should be taken in the same manner as against
other accused.

Meaning of 'Evidence'u/s/ 319(1) CrPC

Evidence u/s. 319(1) means statements of
witnesses as recorded by the court. It would not
include statements u/ss. 161, 164 and 202 of CrPC.

Evidence must be sufficient to make out prima
facie case against such person and satisfy all
essential ingredients constituting the offence for
which he is sought be added as an accused as per
the scheme provided u/s. 319.

Court at this stage cannot evaluate or apprise the
evidence with a view to assess whether the
evidence is sufficient for the ultimate conviction of
such person.

When can S. 319 be exercised by the Court?

The court may exercise the powers u/s.319 either
suo motu or on application of someone including
the accused before the court.

It is a discretionary power which ought to be
exercised judicially in light of facts and
circumstances of the case.

Accused cannot be added u/s. 319 by the
Magistrate at the stage of commital.

S.319is an exception to S. 468 that bars limitation.
Legal fiction effectuated by s. 319 (4) (b) makes
s.468 applicable from the when cognizance of
offence was taken in original proceeding.

Effectoforderu/s. 319

A person against whom an order u/s. 319 is made
becomes an accused at the trial of that very case.

There is no separate trial for such a person. Trial
starts afresh for such person and witnesses are re-
examined. Such privilege is in consonance with
principles of natural justice.

Accused summoned u/s. 319 cannot be punished
for an offence which has not been taken cognizance
of by the Magistrate against other accused.
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Case Law:

1.

Joginder Singh vs. State of Punjab (1979) 1
SCC345

Sessions courts also have the power to add any
person, not being the accused before it, but against
whom there appears during trial sufficient
evidence indicating his involvement in the offence,
as an accused and direct him to be tried along with
the otheraccused.

Ss. 193 r/w s. 209 deal with cognizance of offence
and not the accused. S. 319 comes into play and
such court can add any person as an accused.

Session Court is entitled to summon accused on
finding a prima faice case from the record of the
case submitted with the committal order.

Dharampal Vs. State of Haryana & Ors.
2013 Cr.L.J. 3900 SC; [2013(3) JIC 638
(SC)] Para28:

In that view of the matter, we have no hesitation in
agreeing with the views expressed in Kishun
Singh's case (supra) that the Session Courts has
jurisdiction on committal of a case to it, to take
cognizance of the offences of the persons not
named as offenders but whose complicity in the
case would be evident from the materials available
on record. Hence, even without recording
evidence, upon committal under Section 209, the
Session Judge may summon those persons shown
in column 2 of the police report to stand trial along
with those already named therein.

1983 SCC (Cri) 115 Municipal Cororation of
Delhi Vs. Ram Kishan Rohtagi & Others

Accused against whom proceedings have been
quashed May be summoned u/s 319 CrPC but the
same should be used very sparingly and only if
compelling reasons exist for taking cognizance
against the other person

Kishun Singh vs. State of Bihar (1993)2 SCC
16

Sessions Court's power to summon additional
accused independent of S. 319. The Supreme Court
expressed reservations against the aforesaid view
in Raj Kishore Prasad vs. State of Bihar
(1996) 4SCC495.

Ranjit Singh vs. State of Punjab (1998) 7
SCC149

Whether the court of session has power u/s. 319 to
arraign a new accused prior to the stage of
collection of evidence?

Once the Sessions court takes cognizance of the
offence pursuant to the committal order, the only

other stage when the court is empowered to add
any other person to the array of the accused is after
reaching the stage of evidence collection when
powersu/s. 319 can be invoked.

Evidence u/s. 319 is evidence led during the trial of
offence. Matter placed before the committal court
cannot be treated as evidence collected during
inquiry or trial.

Gajendra Singh vs. State of Rajsthan (1998)
8SCC612

The words “any person not being accused” in S. 319
would cover any person who is not already before
the court in the case in which the order u/s 319 is
passed.

It is the duty of the court to bring before it any
person who appears to have committed an offence
and convict and pass an appropriate order of
sentence on proof of such person having
committed the offence.

Rajendra Singh vs. State of U.P. (2007) 7
SCC378

S. 319 must be used sparingly and be used when the
occasion envisaged by the section arises.

The same has been upheld in MCD vs. Ram
Kishan Rohtagi (1983) 1SCC1.

Hardeep Singh Versus State of Punjab &
Ors. (2014) 3SCC92;2014Cri.L.J. 1118

Principles of fair trial require that no guilty should
gounpunished.

Only a prima facie case is to be established from the
evidence led before the Court, not necessarily
based on the anvil of cross-examination.

The satisfaction should be to an extent, if goes
unrebutted, would lead to conviction.

However there is no scope for the Court u/s 391 to
form any opinion as to the guilt of the accused.

Power u/s 319 is discretionary and extraordinary
which should be exercised sparingly and only in
those cases where the circumstances of the case so
warrants.

Labhuji Amratji Thakor Vs. State of Gujarat
Criminal Appeal No. 1349 of 2018

By applying Hardeep had held the order of
Sessions Court, whereby the application u/s 319
was rejected.

The order of High Court devoid of any reasoning
while summoning u/s 319 was set aside.

There was absolutely no cogent evidence to
proceed still the High Court allowed without
weighing the situation, accordingly was bad in law.
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Half year at a Glance- 2019
Supreme Court — Criminal Cases

Criminal Trial - in a Criminal Trial , suspicion howsoever grave, cannot substitute proof [ Devi
Lal V/s State of Rajasthan, 2019 AIR (SC)688]

Section 420, IPC- Cheating- Non- Payment of loan amount — Mere inability of the appellant to
return the loan amount6 cannot give rise to a criminal prosecution for cheating unless fraudulent
or dishonest intention is shown right at the beginning of the transaction [Satishchandra Ratanlal
Shah V/s State of Gujarat, 2019 (3) Scale 298]

Section 173 (8) , CrPC - Further Investigation- Powers under - the power to order further
investigation which may be available to the Magistrate at the pre-cognizance stage may not be
available to the Magistrate at the post - cognizance stage, more particularly, when the accused is
discharges by him [ Bikash Ranjan Rout v/s State , 2019 (6) Scale 481]

Cheque Dishonour — Complaint under Section 138 of the Nil Act against Director not
maintainable if company is not arraigned as accused [Himanshu v/s B. Shivamurthy, 2019 (3)

SCC7971]

Section 319 CrPC — Summoning to additional accused- This section requires much stronger
evidence than mere probability of his complicity [Sunil Kumar Gupta v/s State of U.P. 2019 AIR
(SC)1174]

Section 149 & 141, I.P.C. Unlawful Assembly- Mere presence in an unlawful assembly

cannot render a person liable unless there was a common object, being one of those set out in
Section 141 IPC[Amrika Bai v/s State of Chhattisgarh, 2019 (5) Scale 477 ]
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The booklet 'DRIVE SAFE' written by Shri. Suryakant
Paranjape was released on 5th Jan. 2019 at the hands of
Prof. Dr. Sharad Khare under banner of ADHIVAKTA
PARISHAD, PUNE.

Shri. Pradip Rawat, ex MP, Adv. Muralidhar Kachare,
Adv. C. D. Kulkarni and Shri. Anil Pantoji, Senior
Inspector ,RTO were present on the dais.

Adv. Rajashree Thakar gave introductory address and
welcomed dignatories. Adv. Madhu Hukmani proposed
vote of thanks.

Vidhyadhar Gopal Kulkarni
General Secretary
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Continued page no. 43

of the politics attached to it, based on four specific
arguments, these being as under: First, the very Genesis
of Article 370 spawns conditions for inequality in India.
Second, how the Retention of Article 370 implies
festering of contentious issues. Third, how the
Ramifications of Article 370 forge inequality within the
state of J&K. Fourth, how the Politics over Article 370
only seek limited leverage from Article 370:

In the year 1949, Article 370 was incorporated in the
Constitution of India by the Constituent Assembly
drafted by Sheikh Mohammad Abdullah, granting a
certain special status to the State of Jammu & Kashmir
working as the definitive constitutional bridge' between
the State of Jammu & Kashmir and the Union of India,
which draws and details the relationship the state of
Jammu & Kashmir shares with rest of the country.

According to Article 370, the Indian Parliament
requires the concurrence of the State Assembly for
applying central laws in the State of J&K except those
pertaining to defence, foreign affairs, finance and
communications. Article 370 was supposed to be
temporary, being the first word as stated in Part XXI
which is titled “Temporary, Transitional and Special
Provisions*.

The above quoted words of Pandit Nehru made in the
Parliament in 1952 can be debated by each and every
person of India in the present times. With the prevailing
conditions of the State, it is to be seen as to what is the
approach which may form a fresh bridge between the
people of Kashmir with rest of India. A bridge which
should not only respond to the national interest but also

which may sub-serve the interest of the people of the
State.

It's debatable as to what can be the said bridge as
there has been many policy attempts in the past and
many failures. At present, there are debates about Article
370 and Article 35A of the Indian Constitution, then there
are debate of plebiscite, and then there are debates about
Governor Rule. These debates are in the heart and mind
of every citizen of India. But a debate cannot be endless
when consequence affects the whole nation. Also, a
debate make one side win and one side lose, which,
cannot happen in the present case. It is to be understood
that there are no two sides here as the Nation is one and
has to remain one. Itisimportant to grown nationalism
in the hearts of every citizen. It cannot be by means of any
coercion or force but brave policy decisions which not
only deals with the forces from outside but also from
within.

It's relevant to say that there are two India's as said
by a famous parliamentarian. One for whom nation is
India and one for whom it is Bharat. A Government has to
provide to the one who may have sources and to the one
who has only seen sources in his farm and cattles. This is
specifically relevant to the present article as there is a
deep economical divide in the people of Kashmir. A
political answer has to effect the heart, the mind and also
the finances too. A battle between individuals is won
when the opponent loses but a battle of thoughts within
an individual is won when an individual attains a balance
of belief and aim which is surrounded by positivity. The
same principle applies to a Nation.
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